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PEIEFACE 


*rbU book is aa tuempc to show not only what wcte the 
limited proprietory rights of a woman to alienate or to surren* 
dec the esute inherited by her from her husband in Hindu 
law, but also how they came to be what they are. 

CodiCyiug Hindu law In gradual stages, tbe Legislature 
passed the Hindu Succession Act in IMSb. Tbe measure, 
specially lU provisions conferring extensive rights of heirship 
on females, evoked considerable criticism in the country. The 
more inliuenciai Hindu opinion has had, however, its way. But 
it remaiiu to be seen how far the average Hindu in villages 
will permit these rules of succession to operate and will not 
attempt to dispose of hU property by will. It is believed that 
tbe Act will have fii*reacl^g effects on tbe structiue of Hindu 
society as ic stands now. 

Chapter 1 is devoted to abowing the position of women in 
general and particularly her proprietory rights. Chapter 1£ 
deals with the origin of tbe Hindu woman's limited rights. In 
Chapter Ill her rights to alienate the inherited property are 
shown and Chapter IV dwells upon her right to surrender. In 
Chapter V the rights of tbe reversioners in connection with a 
woman's eiute are stated. Chapter VI discusses the woman's 
estate and the HiQdo Succession Act and Chapter VU coataioa 
tbe conclusion. 

It is hoped that this book will prove useful not only in. 
connecclou with ^blems arising out of tbe law as it stood 
prior to the Hindu Succession Act, 19S6. but also with a great 
n iirnh w of cases which will arise out of the terms of that statute. 

It is a pleasure to have this oppM'tunity of expressing my 
sincere gratitude to Dr. J. D. M. Derrett who has always helped 
me in time. I am grateful to Miss Helga HerConh for the 
enormous paius she has taken in typing and comparing the 
proofs of this book. 1 also thank Dr. M. N. Das, M.A., Ph.D. 
(Lond.) and Dr. Jagdish Raj, M.A. Ph.D. <l^nd.) who have 
given valuable suggescions during the coffl|4etioo of the present 
work. 


London. 5th November, i960. 


Roop Lal GBAtmaAXY. 
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CHAmB. I 


INTRODUCTION 

VSDtC STUDY AND L£CAL STATUS 

'^Tbe majority ot authorities on Hindu Law, Icdiaa and 
European alike, believed that women were in very andenc 
times regarded merely as chattels', that they could be bought 
and sold and that they were treated as inferior to males and in 
some respect comparable with slaves; that they were incapable 
of holding property, and that gradually both their status and 
proprietary position were elevated'^ process which may be 
obs^ed in the later Smriti*wrlters and the comrnenuiors. In 
fact according to the prevailing ihaslric theory, the general* 
priodples followed with respect to females is that they may 
claim no right unless it is supported by express authority. 

When we study the Smiiiis themselves we find that the 
status of females had considerably deteriorated and they were 
thought iucompeteiit to perform sacrifices* and to read the 
Vedas as they could not be initiated. Manu* f^ instance, says 
that initiation of women consisted not in a commencement of 
Vedic study, but in their marriage; 'The nuptial ceremony is 
suced to be a Vedic saaament for women and to be equal to 
the initiation, saving the husband equivalent to the residence 
in the house of the teacher, and the household duties the 
same as the daily worship of the saaed fire'' In anocher 
verse Manu makes the position clear. The sage laya*. '’For 
women no saffimental ri^ is perfi^med with sacred texa» 
thus the law is settled; women who are destitute of strength 
and destitute of the knowledge of Vedic tocts, are impure as 
falsehood itself, that is a fixed role.'" In Jaganoatha’s opinion*, 
this text indicates the exdosioD of women from the study of 
the Vedas; from this cause (viz., exdusion from (he study of 
tbe Vedas) though physically existent, they are normally non" 
existent oe false beings. 

This lack Of capacity of females to read the Vedae «j)d 
saaed texss or shosMr generally must have affected thetr* 
status in actual as weU as formal ways. It was msA^ che hmS' 
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J3n wilich the depeodent condition of women wa^ m ade to 
rest. In the Narada which u the first to treat exdu* 

aively of law in the strict seme, the following text occurs: “It 
ia chiough independence that women go to ruin, though born 
in a nobfe farndy. Therefore the Lord of Creatures has assign¬ 
ed a dependent condition to them/’ This furnishes the test 
of legal status. aU the texts of the difiercnt sages about the 
perpetual tutelage of women which we quote presently arc 
based on the incompeiency of women to study , the Vedic lore. 

EPPECr OF CASTE ON ONE'S 9TA7VS IN IQNOU LkV^ 

This is the proper place to 0ow another test of sutus in 
Hindu law. In the Jurisprudence of the United Kingdom, 
for example, modern private law places all persons irrespective 
of their birth or order on the same footing in respect of legal 
rights or duties. It tabes no account of incapacities unless the 
weakness is so marked as to fall into certain well-known excep¬ 
tions such as infancy or idfocy. We may compare tlte conti¬ 
nental concept of 'Prodigality*, rt makes no distinction between 
men or women in enjoying rights and enforcing duties 
accordingly as they belong to a superior or an inferior class in 
the social scale. As is well known, the present position is the 
result of a century of evolution.* But it is otherwise with the 
Hindu law under which every individual has asoibed tp him 
or her, at hii or her birth, the Kate or condition relative not 
merely to gender, but also to a panicular caste and as such# 
subject to the rights and obligadotu peculiar to the metobcH 
of that caste. The caste to which a person belongs influenoas 
bis or her.legal position. No one can read the texts of the 
sages without being impressed by the influence of caste on the 
mnerial character of Hindu law. Inferiority of status by 
viriae of caste muK always have been taken for granted in 
a nc l eT i t India. r'One may notice here that there is a common 
feature which underlines all the Dharma Shoftnu, i«., a ten¬ 
dency to reduce vomta of the three r^enerate classes to the 
level of Sudras (the lowest Arya caste) in respect of legal right* 
and duties. The ^udfos^nd all female*—have no inidatioa or 
«gcncraiing ceresnony; the 'iiiiiiMion* of both (» to ^eak) 
conmts in their marriage. It aeems that the inc^eattCa tji 
wom« (whatever that cast^ were thought exploato in teems 
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<of a caste disability. The bistmical sequence o{ idea^ is, bow* 
ever, obscure for want of adequate evidence. 

SANSKRIT AUTHOMTIEd RECABX^JW DEFSNDINCE 

In inesaibiDg the duties of wonen Manu says, "By a 
by a young woman, ^ even by an aged one nothing must be 
done independently even in her own bouse/'* In the next vene 
ihb sage observes, "In childhood a female muse be subjea to her 
father, in youth to her husband, when lord is dead to her sons ; 
a woman must never be independent.'** Again, in chapter iX, 
which deals with the eternal laws for husband and wife who 
keep to path of duty whether they are united or separate, Manu 
aays, "Her father protects lasr in childhood, her husband 
protects her in you^ and ber sons protect her in old age; a 
woman is never Ac for independence."'* 

The next sage of importance and authority is Yajnavalkya. 
’"The father", observes Yajnavalkya, "should protect the 
maiden daughter, the husband when she ia married, the sons 
in her old age; in their absence their clansmen. A woman 
has no independence at any tiroe."^ 

Narada whose judicial theories, as a rule, indicate a 
decidedly advanced stage of development as compared to 
Manu and whose works have been proved to be later than 
the Institutes of Yajnavalkya reproduces almost exactly the 
text of Manu about depen^ce.^ Again the same authority 
tells us, "Wives, slaves and other attendants are dependent".^ 
The author of the Z)eya6hjgs after stating tbat the wid^nv 
is entitled to inherit her husband's estate main tains that in dte 
disposal of property by gift or otherwise, she is subject to ^ 
control of her husband's family, after his decease and hi 
default of sons, and in support of this view he cites the two 
texts of Narada referred to above. 

It naay be concluded from the aforesaid texts that the 
condlcioQs of women during the paiod of the Smricis was one 
of dependoice. The main obj^t of the above^mendoaed 
texts may have been Co ]9eeerve the morals of females as they 
Lacked capacity to disdi^ulA between right and wrong, since 
they were prtdubited education in the sacred scriptures. 'Ic 
must be btwne in mind that girls were normally married at an 
age between $ and 12 ymn, and the life of a dtild'bride did 
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oot «Qcouiage $tuidy acid healthy independeAce of character. 
Thus the the^ perpetual tutelage women bad not actual* 
ly deprived them of ibeir proprietary right, though it impoa* 
ed certain limiu, which are de^( with in this book 
within the limits proposed in the title. 

Dr. A. S. ATtekar says, “The fact, however, was that the 
doccrioe o£ perpetual dependence of women was never lerious* 
iy subsaibed to by Hindu society, though some of its jurists 
lad nlemnly initiated it. Proprieia^ ri^u of women went 
on developing in spice of the doctrine, ^he only result of 
material consequence which it produced was to clrcuznsaibo 
women’s power to dispose of immoveable property. It has to 
be noted, however, chat the rights of males also were by no 
me^ unrestricted In this matter.”*^ 

'^Tbe topic of this book Is of great imporunce, be¬ 
cause of proprietary position of females in any civiJisaiion has 
arrived. Law is one of the agencies by which the life of a 
nation is developed and the proprietary position of females in 
Hindu law furnishes a relevant test of the Hindu civilisation. 
Law is tbe result of social and economic forces and cannot be 
studied in isolation from these forces. The proprietary posi* 
tiOQ of women in any system of law represents the thought and 
feeling of the community with regard to them at the time when 
the law itself was made or evolved, Sir Henry Maine says, 
'The degree in which personal unmuruty and proprietary capa- 
cities of women are recognized in a particular state or com¬ 
munity is the test of the degree of the advance of its dviliaa* 
cion: and chough tbe assertion is sometimes made to give it 
value, it is very far indeed from being a mete gallant common* 
place. For inasmuch' u no class of dmilar Imporcaoce and 
extent was, in the infancy of soicety, placed In a position of 
such absolute dependence as the other sex, the degree in which 
the dependence has voluntarily been modified and relaxed serves 
ludonbcedly as a rough measure of tribal, social and nationaJ; 
capadty for self*cORCrol..., The assertion then, that there is a 
relation between dvilisation and the proprietary capacities of 
women is only a form of the truth and every one of those con¬ 
quests. the sum of which we caU dvilistion. is the result of curb¬ 
ing some one of the strongest because of the primary 
of hiuuan nature.”^ The proprietary position which women 


INTRODUCTION 


5 


occupy in Hindu law is not only an index of Hindu dvilisation 
tiut is aUo a coirect aiterion of rhe culture of die Hindu race. 


NOTC5 

* Mftys« 00 Hiodo Lev, SUi SdiUoa, p. 86. 

* Mum 17, 906. 206. 

' Mo&o 11, 67. 
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* Oolobmoko’o DigMt, Vol. 71, p, 606. 

* KoMdft XXII, 90. 
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tai XditJon, p. S81 ; bho mtHctiooi opoo noI« •or* tbo Botorol ron)b 
ot co'owiiirohip. oad tbwo ii bo propw osology then. 
forty Kiolory of InttiUUiono, p, 886, 
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Chapt£r 11 


ORIGINS OF THE LIMITED ESTATE IN HINDU LAW 

The topic of th« *Vofticn*f Umitcd estate’* is 9. subject of 
great controversy. In the following pages an attempt will be 
made to observe the nature and the sources of the restricted 
proprietary rights of a widow in the property inherited by hCTr 
because the same conditions formerly applied to the estate of 
other females generally excepting the estate taken by a sister 
or a daughter in the former Presidency of Bombay. 

The basic source of law on the subject appears in the 
original Sanskrit text books. V^tb regard to the proprietary 
right of a woman over the property which she has acquired 
by inheritance we may refer to Manu, Vishnu and Yojnavalkya 
as paramount authorities. 

MANU 

Manu enumerates six kinds of woman's property, "What 
wu given before the nuptial fire, what is given on a bridal 
procession, what is given in token of love, and what was 
received from her brother, mother or father that is called the 
liX'fold property of a woman. 

. Again Manu says, "There are seven lawful modes of acquir* 
ing property, (vit) inheritance, finding or friendly donation,. 
purchase, conquest, lending at interest the performance of 
work, and acceptance of gifts from virtuous men."' 

To these six kinds of woman's property mentioned by 
Manu, Vishnu adds gifts by sons, the present on supersession, 
the wife’s fee (fulka) and the gifts subsequently.* 

YAJNAVALRYA 

The text of Vajnavalkya is. "What was given to a woman 
by the father, mother, her husband or her brother, or Yeceived 
by her at the nuptial fire or presented on her supersession 
{ad^iivedanika) and the like (oA). is denominated woman’s* 
ptoperty/'* * 

Of alf the commentators the author of the Mivikskartt bas« 
been the most favourable towards woman's pre^etary rights./ 
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He Supports his Lhe<By by the texc of Yajnaval^ya to which he 
gives the widest sigtiihcation. CommenUog on this text he 
says, “That, which was given by the father, by the mother, hy 
the husband, or by a brother, and that, which was presented 
CO the bride by the maternal uncles and the rest at the time 
of the wedding, before the nuptial fire, and a gift on second 
marriage, or gratuity mi account of supersession, as will be 
subsequently explained (to a woman whose husband marries a 
second wife let him give an equal sum as compensation for 
the supersession), and also property which she may have ac* 
quired by inheritance, purchase, partition, seizure or findingi 
are denominated by Manu and the re« ''Woman's property*’.* 

F. V. KAN£ 

Br. P, V, Kane expressed his views on the subject under 
discussion as follows: ’’Yagnavantya and Vishnu among 
Smriti writers were probably the first to clearly enunciate the 
rule that the wife was the foremost heir of a mao dying without 
male issue. ” Bribaspati makes the wife fine heir of a sooless 
man and supports hts opinion with reasons. Ke says: “In 
the Veda and in the doctrines of the Smricia and in popular 
usage the wife is declared co be half the body of the husband, 
equally sharing the consequences of good and evU acts. Of • 
him whose wife i| not dead half the body survives. How can 
another obtain the property, while half the body of the 
deceased Uvea } Although kinsmen, although his father, 
mother or his relatives may be alive, tbe wife of a man dyuig 
without issue succeeds to his share. A wife dying bcf<^ her 
husband takes away his sacred fires (t>e > ahe is aeaaeed vith 
sacred Vedic fires, if he i| an Agnih^trin) but wlttR the htHband 
dies before the wife, she takes his property, if she be chaste/** 

From the above-mentioued observations the fcdlowir^ rules 
may be deduced : firstly, that an acquis! tiem by inhentanca 
produces a proletary right and secondly, acemdirg to tho 
AfitcAsAorc school a f^ale acquires an absolute interest in the 
property loherited by her from her husband. 

BfURASPATI 

The sexc 6i Brih^pati' ^already mentiooed) vfiich declares 
that a woman ii not the surviving half of biisbanii aad 
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ihe t«i ot Maau, 'The widow of a childless mao keepiog un* 
sullied her husband’s bed and preserviog in religious observ* 
ances shall present his fuoeral oblation and obtain his entire 
share’do not seess to impose any restriction on the rights 
of a widow. We may say that so far as those Smrit^ autho* 
riti^ are concerned, they do noi; seem to have insisted upon 
the qualified estate of women in the property inherited by 
them. 

lATVAYANA AND NARADA 

But the texts of Katyayana and Naradn are said to dis¬ 
prove the absolute right of a widow in inherited property, 
In Narada we find the author saying: "Women are not entitled 
to make a gift or iale« a woman can only cake a life-interest* 
whilst she is living together with the rest of the family. Such 
transaciiom of women are valid, when the husband has given 
his consent or in default of the husband, the son, or in default 
of husband and son, the king. She may enjoy or give away 
goods according to her pleasure except immoveables, for she 
has no proprietary rights over the fields and the like/** 

Commenting on ibU verse of Narada 'Dr. D. N. Mitier 
says : ’'With regard to the texts of Narada ic is dear that it is 
stated so broadly that it cannot really represent the true view 
of the law. His vene would apply even to stHdhan over which 
women have undoubtedly absolute right of disposition. Besides 
they are not cited by any comAentatw, not even by the Doyo* 
bhega* in su^sorc of theory whicb curtails the rights ofi 
tromen in inherited property."** 

It will be recollected that even in respea ofi stridhan, if 
csaudayiia, a woman’s powers of alienation are not absolute* 
bat the limitation is of a very mild sort when compared with 
that of the Smiled estate, u it does not apply to a widow in 
any case. Moreover it is to be noted that verses 28 and SO are 
missing from the text of Narada as given in the ancient cost- 
mentary of Bbavasvami on the No^diyamanusamhito, the 
remaining slokas giving the impresriMi that the widow's litle ia 
absolate but her alienations require the participation of a male 
tutor for (heir validity in practice. 

Again, Katyayana says, ‘Xet the childless widow, preserving 
unsullied the bed of her Iced and abidir^ with her venerable 
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protector, eajoy wi(h moderatioo ^operty iiatU her death. 
After Iwr let the heiri eahe Frcwi this passage a special 
Txde relative to the succcuioo and proi^etary rights of a 
widow can be deduced, viz., that tbe childless widjw is to main* 
<aia her chastity. Further analyaaog; the whcde passage we may 
assert firstly that the w<»ds “abiding with her venerable pro- 
sector'' serve merely as a moral resuaint upon her behaviour. 
Secondly, the words “enjoy with moderation the property 
until her death*’ ahow that she should be moderate in her 
meals and refrain from luxuries during her lifetime. Thos 
accords with the traditional Hindu picture of the pious and 
devoted widow. Lastly, the words ''After her let the heirs 
take it", indicate that the property left by her at her death 
shall devolve on her heirs, because the word “heirs" refers to 
the fubjecc, U., the widow hersdi.^ 

WrTAUHAaui 

So far as the MUfikshar^ is concerned it is obaerved that 
it never intended women to possess only a life interest in the 
property which they obuin by inberiuoce or partition. It 
does not distinguish the right of males from the right of 
females over such inherited property, ft declares then ill heirs 
to the deceased owner indiffvently. Ta the Mitflkshara^ the 
right of a widow to succeed to the entire estate oi her husband 
in default of a male off^ing is supported enter oiia by refer¬ 
ence to the male that she is eotstfed to receive a sbsre equal 
to a son even at the partition whkh takes place eitltfr during 
the lifetime of the husband or after it whether or not Iwer 
maiocenauce requires such a proceeding. This affords also a 
stT4»g reason to show why a mother is entitled to inherit her 
son's property on failure of his nearest heirs. 

MABASttAUATA 

A text from the MahabhoTAiA, vU.: “For women the boi- 
tage of their husbands is pronounced amicable to use. Let 
not wmnen on any account make waste of their husband's 
wealth."^ MHth the gloss of Vwada Chiniamani diat waste 
means, '‘sale and gift at tbeir own choice*' arid has also been 
relied on m support of the doctrine of the qualified r^ht of the 
widow in the | yop m y inherited by her fmn her husband. 
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CAYAfiHACA 

JunuiavahAHA, the author of ibe Day^bhaga says : ’’But. 
the wife muse only enjoy her husband’s estate after bis demise. 
She is not entitled Co make a $iti. mortgage or sale of it." Thus,. 
Karyayana says, ’’Let the childless widow, preserving uDSulfied 
the bed of her lord, and abiding with her venerable protector, 
enjoy with moderation the property until her death. After her 
let the heirs take He continues, ‘'In like manner, if the 
succession have devolved on a daughiff. those persons, who* 
would have been heirs of her father's property in her default 
cake the succession on her death, not the heirs of the daughter’s 
property/'” 

After declaring that if a maiden daughter in whom the 
succession has vested, and who has afterwards married, die 
without issue, the esute does not go to her husband or ocher 
heirs, since that rule of succession is applicable to a woman’s 
peculiar property. He goes on to say, ’’Since it has been shown 
by a text bHore cited that on the decease of the widow in 
whom the succession had vested, the legal heirs of the former* 
owner, who would regularly inherit his property, if there were 
no widow in whom the succession vested, namely, the daughters 
and the rest, succeed u> the wealthy therefore the same rule • 
(concecning the succession of (he former possessor's next heirs) 
is iAfetred a /or;iori in (he case of the daughter and grandson,. 
whose pretejuiOQs are inferior to the wife’s.”'^ Then he further * 
otaserves; ”Or the word wife is employed with a general im* 
portance and ic implies that the rule must be understood as 
applicable generally to the case of a woman’s succession by. 
inheritance/’” from the discussion In the Df^abhag/i as px- 
what constitutes siiidhanA, It is absc^uceley dear chat though, 
the author does not admit any ddmite limit as to the number 
of kinds of stridhana, yet the only kinds of paopcriy that he 
has expressly considered to be stridhana are those obtained 
from relations by gift and there is not the dightesc iodicatiom 
that inherited pcoperty in the other's opinion would rank aa 
stridJtOTia, ‘When dealing with the daughter’s succession to> 
(he father’s pn^>ercy, the author says that the principle laid 
dcFWQ at the case of a widow that on her death inf^caiae' 
passes to the next heir of the last full owner (the husband^* iri 
applicable generally to the case of a woman's succe»on by- 


U»1CT£D ESTATE W lUMOU tAU: 


U 


iaheriunc«. It is trae that (tus is said in a chapter o£ the 
work relating to succession. Under such circunuunces, accord' 
ing to the Dayabhaffi school, a widow la doc allowed to alie* 
Date property inherited by her irom her hushandi at pleasure 
like her siridfiono. As regards the exceptional occMioos which 
jostiiy its alienation they are geoerally believed to be aliena* 
cions for rdigious parposea <r in cases of neceaiity, if ihe 
widow is unable to subsist otherwise.* 

oayakhama eangraha or saiaaistmA TAaaAtANU&A 

The DayskmmA Sangmha of SrikrUboa Tarkalankara 
which is the next authority in point of importance in the 
Bengal sdsook follows in the main the docainea of the Dayo* 
bhaga. SrikxUhsa says that beriuble wealth does not form a 
woman’s peculiar property.* 

Dealing with succession to the separate property of a 
woman when receiTed by her at her nuptials wbichi is the des¬ 
cription of stridkano be observes : "Here, however, on the 
death of a maiden daughter or of one affianced In whom the 
succession bad vested, and who having been subsequently 
married ia ascortaloed to have been barren, or on the death of 
a widow who has not given birth to a son, the succession to the 
property which has passed from the mother to her daughters 
would devolve next on the sisters having and likely to have 
male issue, and in their default on the barren and wi^wed 
daughters, and not on the husband of sudi daughter above 
mentioned in whom the succession had vested, Cor (he right 
of the husband it in relation to the 'woman’s separate pro¬ 
perty', and wealth has in this way passed from one to another, 
can no longer be C4»sidered as the ''woman's separate |so* 
perCy*. This most be understood.’** 

It is apparcDt from the aforesaid observation that on the 
death of a daughter who inherited her mother’s rfridhond* 
the pr^>er(y passes not to her heirs but to the next heirs o£ 
her mother. 

It may be argued that the use of the words '’ascertained 
CO have been barreo", and ^«ho baa not given hinh to a son", 
in the above mentiotmd pasaige indicates that the other beira 
the mother can come in only if the daughter who succeed¬ 
ed first dies leatdng no male onie. 
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With respect to the Zfayabkaga we xaay say that if there 
'Ste some texts dted in it tending to permit a woman only to 
enjoy duxiog her life the property which shd acquire* by in¬ 
heritance. and also to prohibit her from maUng any disposi¬ 
tion of it, there are like prohibitory texts to be met with in 
the caae of a male owner loo, In the MUa/ukara it ia declared 
thai, “The father is master of the gems, pearl* and coral* and 
of all other moveable property, but neither the father nor the 
^andfather i* so of the whrfe immoveable properey.”* Again, 
in the same authority the concluding part of the verse quotes 
a text: ‘'They, who are bom, and they who are yet un* 
begotten, and they who are still in the womb require the mean* 
of luppott. no gift or sale should, therefore, be made.'** 

SIR ITtOUA* SnUNCE 

Sic Thomas Strange point* out the distinction* between 
the Bengal law and that of South India in tbl* reipect, 
''Had the property been the mother'* in the Hindu senie of 
woman’s property, it would descend on her death to her 
daughters, but having been inherited by her from her son, it 
paws, according to the law as practised in Bengal, not to her 
heirs, but to his, which on failure of issue of the proprietor, 
male and female of hi* widow and parents, U his brother or 
brother*; those of the whole being preferred to those of the 
half-bloods, those of the half succeeding only on failure or in 
-default of those of the whole, Accc^ding to the Miiakshara 
which i* followed in ihb respect by other authorities is Sou¬ 
thern India so vested, it daises a* ftn'diano and descend* 
Accordingly under rule*, of inheritance for property of that 
description to her daughters and not to her son*; but ac- 
cor^g to the doctrine of SmrUi-ChandTiJut the right of in¬ 
heritance i* vested in different persons, a* it was acquired be¬ 
fore or after cov e t t ure.'** 

jacannatha 

In the digest of Jagannatha no allusion whatever is made 
to the doctrine of the Mitchihara, nor amwig the multiiude# 
of oth*er aa^orities quoted in this passage of the 
even so much as referred to.* 
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SKRITI-CHANDIUJlA 

The author of the SmritvCJiandTika^ who certainly 
iiudied the Dayabha^ though he dtet the text of Yajaa* 
vilkya, doe5 aot give it the wide signiiicattce which the Mii/xJf 
shara gives. On the other band, there occurs a passage in that 
treatise whi^ suggests by implication that inherited property 
u not st^idhAnn. Thbt passage is as foibwi^ "Whatever the 
mother takes she takes for herself like the sthdAanA called 
Adhyagni and the like and not for the benefit ot both herself 
and bet husband-'* The Adkyagni is that which is given to a 
woman at the time of her marriage near the nuptial' fire and 
descends according to the author of the ^mriSi'ChAndriko to- 
daughtvs unmarried and unprovided having the preference 
and on failure of daughters to their issue, the female iuue, 
however, takJng before the male. According to the said trea< 
tUe the power of a widow to alienate her husband’s inheri- 
taoce is absoJuiely restricted to gifts for charitable purposes 
and sfae is earned to endure patiently anf opposition offered 
by the husband’s helis to the application of the wealth left by 
him. Of SduAtyika, the SfnrHi-Chondrika takes a far more* 
narrow view than all other works, restricting it as it does en* 
tirely to nuptial Resents received from her father's family.*' 
This is the point in which the ^edal authority of Smriii' 
ChandrikA of South India is found at variance with Uve 
MitakshATA, but in agreement with the Bengal School. 

PAEASAItA KAMCAVCYA 

The Parasara Madhaviya permitted widows to inherit but 
in stating the limitatiou to which a woman’s power over pro* 
perry inherited from her husband is subject it introduces the 
distinction between moveable and immoveable estate and at* 
taefaes mnre imporunce to the nature of the estate than to the 
partiCQtar *v7rpo9e for which it is alienated In fact so far as 
the iBBonveable estate is touceined, an alienation for any 
purpose ft not aDowed under the Madhaviya except with the 
concuirace of male coheirs.* 

SAJtASVAnVdASA 

The SArvsvaUviiASA does not lay down the extent ^of a 
widow’s power over her estate, and so far as its luliog om 
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$iTidkana is conceroed it i| oEien not dear whether stridh^na. 
proper or the entire property of a woman is meant It caJts 
Sax^yika all gifts receiW from loving relations at any time* 
but It slates also with equal generality that a female shall have 
no independent power over them if they consist of inunove* 
•ables.** 

VYAVAIURA MAYUKHA 

Nilaltautha, the author of the Vyavahora Mayuhhe has 
allowed the widow to alienate property inherited from her 
husband for any religious or charitable purpose, though not 
•otherwise. A, text of Katyayana, prohibiting the gift, sale} or 
mortgage by a widow of property inherited from her husband 
j$ explained away by Nilakantha as referring merely to prohi* 
bleed gifts CO unworthy persons.*^ 

VIRAMITRODAVA 

Miira Misra, the author of the yiramiirodaya, actually 
says, ‘‘Therefore, it is established that in making gifts or more* 
gages for the purposes of performing whH is necessary is a 
spiritual or temporal point of view, the widow's right does 
certainly extend to the entire estate of her husband; the res¬ 
triction, however, is intended to prohibit gifts to playot, 
dancers and the like as well as sale or mortgage without 
nceetticy/’" 

OR. j. ptxy 

The Viramitirodaya seems to agree to a great extent very 
dosely with the Vyavahara Mayvih^ But Dr. J. Jolly ob* 
serves* “Mitramiirt is especially etplicit about a widow's right 
ov« her esuie which he discusses in the Chapter on Obstruct¬ 
ed Heric^. Thierc, in attacking the narrow views of Jimata- 
vabana on this subject, he goes the length of asserting that 
<be Bengal thecey U faclutn vaUt is quite as ^licabie to 
women as to njen.“® 

It is to be noted, with great respect to that scholar's Leans* 
ii^, the different appraisals of Mitra Misra's intention are 
possible, as a persual of his analysis of the author's rules, in 
iht next paragraph to that cited above, ^ws. 

Having gathered all the available ioformacico,, Dr. J. 
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Jolly expressed his views in favour of .the Milaksbarc dociriDe 
m respect of a woman’s inherited eaate. Furthennore. he 
mentions die opinions of JUmalakaia, BaUamhhatta, Nanda 
Pandita, Visveswara in bis Subodbini, the S^rasuuit'vVilQsa and 
Apararka.** 


ItAMAUXARA 

Talking about Kamalakara Dr. J. Jolly points out, 'Thus 
RaaaJakan, in the Vivedej^ndevA^ section on stHdhana after 
quoting Yajnavalkya’s definition ot Hridhaii^, adds just as 
yijnancswara, as indicated by U» use of the word acqui¬ 
sitions made by inheriuoce, purchase, accepunce and so on. 
are also included in this definition.*** 

lALAMBBATTA 

‘'BaJ*ambbat» (Lsukmidevi)’'. Dr. J. Jolly says, ’’mentioni 
and censura expressly the readiog of the Eastern Lawyers, 
Cbaiva for Adyah. in the text of Yajnivalkya. He says that 
the expletive panicle Eva nibetituted for Adya by those authors 
make no sense.”* 


NAMDA FANOTTA 

He continues, "Nandapandita, in the Pej/ayenfi, expressly 
includes all other acquisitions of a woman In the term rtri* 
dhana and what b particularly iniciating, he deduced bis 
doctrine not from the text of Yajnavalkya but from Vishnu's 
definition of siridhAna. That definition, as has been seen 
above, agrees almost word by word with YajnavaUya's. but 
instead of ending with Adya, it terminates with the expletive 
parude hi. meaning (if perftnc so be translated) ‘thus has 
stTidhanA been described’. Nandqiandita. howeven after 
laving explained the foregoing pan of the Sutm. remarks on 
the meaning of Ui as fdlows: As indicated by the word tA> 
FOfwcy received during the bridal procession and properly 
©btained by inheritance, purchase, partition, acceptance, findii^ 
as maintenance, in the shape of ornamenu <r of gifts etc has 
also CO be included. AU these spedes of poperty cogetber 
should be known to be strUUmta. For Gtueama* sa^: ‘A man 
becomes owner by inhmtance^ purchase, partiiion, seimre tye 
finding, etc,’ The uxanpt eo impart such a wide roeaaiiig ns 
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this to an imignifiant paicid« like Iti can hardl 7 be accoanted 
lor except on the suppMiiion that Nandapandiia, in due 
deference (o the author ot (be Mitakiha^a on which he had 
compiled a learned commentary previous to writing the Vaij^ 
yanli^ felt bound to impart exactly the same meaning? to the 
text of Vishnu as chat assigned to the text of Yajnavalkya by 
Vijnaneswara.'*" 


ViaVESVARA 

Further commenting on the lubjeci, Dr, J. Jolly points 
out. "Another commentator on the Miiakfhara, Visveevaia 
says in the Mcdanapcrijals. alter quoting the text of Yajna* 
valkya on uridHana, The word Adya refers to f^operty 
acquired by spinning (KarioDa), pur^ase, partition, seizure, 
boding a treasure and other modes of acquisition’. The fact 
that Visvcsvara here speaks of spinning {Kariond} instead of 
inheritance might seem to constitute an important 

difference between his doctrine and the teaching of Vijnave* 
svart. However, the reading Korlatio, (hough found in two 
MSS. from CoJebrooke’s collection, and one MS. from Dr. 
fiuhler's collection, can only be due to an oversight on the 
part of a copyist, as Visveevara must have derived his opinion 
on the subject from the Miiahhoro, which, no doubt, coO' 
tained the reading {Rikths) Inheritance. In hia Commentary 
on the Mitukshara, the Subodhinu Vlmsvara implidcly 
followed Vijnaneiwara."* 

SAJUSVAT7Vn.ASA 

Suting the views of the Dr. J. Jolly said, 

"One Madras authority aJ|o assents unreservedly to (be d0C‘ 
trine of (he MHakshara. The which has now 

been printed, after quoting the text of Yajnavaikya. repeact 
word for word the clause of the Miiakshira reg^ing the 
term Adya. Ic is true that, in sonte pass^ea of his work, 
Rudradeva uses the term s[ri^?uma in refiet^ce to the sepaabs 
property of woman Only. On the other hand, he tai« « very 
friendly atticude toward the proprietary righu of wbmefl. 
which is exhibited, eg., by the £ao that he treats stridhana by 
Che side of the succession to males, as obstructed 
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apararka 

La5dy with r^ard to A^wIla'a ti^w <a the subject be 
observes, ‘"However. VijoaDeswrAra's theory doe not receive 
more striking coofirmatioii from any Qiber quarter than from 
Apararka’s Commentary od ibe Yaputvaiky^mriii. Aparacka 

chat identical reading Cbaiva in (be cext of Vajnavalkya 
before him which caused Jimuiavahana to put forth his res* 
criccive definition of the torn Stri/ihand. Never.thele% what 
Apararka says about the meaning of this reading is this: ‘The 
particle cha has (he same meaning as Adk etc. Therefore, it is 
used in order to inclode otb^ species of siridhana such as are 
mentioned in the following texts : The wives shall obtain an 
equal share*'; (he mother also shall receive an equal share**: the 
fourth part of their own share* (let the daughters divide the 
nuptial present of their mother*; this and whatever else may 
become the p rop erty of a woman ia dnonunated woman's 
property, by Manu and other ancient sages.* These remarks 
prove that Apararka. thou^ be has followed a different read* 
ing managed to arrive at (he same conclusion as Vijnanesvara 
by a different process of reasi»jng. What is particularly 
iraportant, be expressly includes in the term StHdhan^ all 
property obtained by partition or inheritance by a woman 
whetber in her maidenhood, during conventure, or as a widow. 
Ic should also be mentioned that Apararka. in commencing on 
the context of Katyayana regarding the maximum amount of 
donations of 5MdAann, says it relates (O donations made in 
the course of one year, "nis wide interpreiacuM, which has 
been adopted by most other Commentators, tends to iUuicrace 
the prevailing tendency to extend the original iphere of stn- 
dhatta propertyv’** 

It is to be noted that, except for an alleged fiollowing m 
Kashmir, the estcellent text book of Apararka has been totally 
neglected by the courts in the British period. 

fL B. WTLSON 

Considering the subject under ducurntm Professor H. H. 
Wilson out, ‘The spirit and the text of the original 

law. in OUT esdaatloo. recognise the widow's abs<^(e ri^t 
over property inherited from a husbaod. in default of male 
issue In Bengal the autborides that are uniwsaUy received 
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have altered thU law and restrict a widow to the usufruct of 
her husband’s property. They have not, however, provided for 
hs security, nor for iu recovery if alienated, and by such neglect 
have virtually left tte Jaw as they found it, or the power if 
not the right of alienation with the widow; it is open to the 
court, tberefere, to make what regulations on this subject they 
please, as far as their jurisdiction extends, and as far as they 
are authorised by the Qiaiier: and the reguladoa most con¬ 
formable to reason, to analogy, and the spirit of the Hindu 
Code, would be to give the wi^w abst^te power over personal 
property, and rescrict her from the alienaUDQ of the estate 
except with the concurrence of her husband’s heirs/’* 

He continues, *’It U absurd to ay that a woman was not 
intended to be a free agent, because the old Hindu legislators 
have indulged in general declarations of her undcness for that; 
diaracier. Manu, it is irue. says of women, ’Their father protect 
them in childhood, their husbands protect them in youth, 
tbeir tons protect them in age. A woman is never fit for in* 
dependence.'* But what does this i^ove in reject to their 
civil rights > Narada goes fariber and asserts that 'after a 
husband's decease the nearest ktuflcaen should control a 
widow, who has no sons, in expenditure and conduct'.* But 
as we have observed this il neither the Uw. nor the proctice 
of the present day.”* 

We may say wkh great respect for that scholar's learning, 
that he made (he above. mentiooed observation in 1855, wblle 
the Angld'Hlsdu l^al tradition wsu hardly yet asabUihed. 

judtQal oriNiON 

In order to become familiar with judicial opinion on the 
point under discussion we wiU have to g:o through a series of 
caae8» In the case oi Radhachum Rni v- Xishenchund Bai* 
it was laid down that according to the exposition of the Hindu 
law as received in Bengal, the widow has a right to her hus¬ 
band's share for life, even though the family be undivided, 
Again in Mahadu o, Xuleaut whae a widow succeeded to the 
landed pre^erty of her husband, it was observed that she 
0^ a life intaest in such property. In other woeda, the 
Widow has not a compete proprietary xi^l, neither can she 
in strictness be called even a tenant for life, because die. law 
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provides her successors and coniines her use of the property 
Co very narrow linuts. She cannot alienate che smallest pare 
except for necessary purpoics and cecuin other objects parti* 
cularly specified Thus she can be cemsidered in no other 
light chan as a holder in crust for certain 

In Cassinauth v. Huxrosoondery**. Ease C J. pennted ouc. 
can find no better way than to consider her as having the 
entile right of property vested in her. both in the moveable 
and immoveable estate; for there is no distinction between them 
taken in cbe books in respect of the husband's estate devolving 
upon her as heir, as there is in the case of male succession to 
ancestral property, and there is, also, in respect of real pro^ 
percy given to her by her husband in his lifetime, which she 
is declared incapable of alienating from bis heirs, as she may 
alien the personal property so given. Buc she li legally pro¬ 
hibited from wasting the property so vested in her and cannot 
make away wich it except for certain allowable and dedWred 
purposes, without che consent of her husband's next male 
heir." 

In Keeruc Sing v. Koolabal Singh** this question was 
again considered where their Lordships of the I^vy Council! 
laid down that a widow, in default of isaue„ is entitled to 
succeed to the whole of her deceased husband's esute, buC 
her title to such estate is only as tenant for fife, and she has 
no power to alienate or devise any portion of the tttate 
whid>. on her death, devolves on bis legal heirs. 

In che case of the Collector of Masulipatam v. Cavaly 
Venkata** che Privy Couacil considered it ''dear" that u nd er 
che Hindu law the widow, though she takes aa heir, takes a 
special and qualified estate. There Lordship* cook It as 
“admitced on all bands” that the widow cannot of her own 
will alien the property except for rdigiom and charitable 
purposes. The reason for the restriction on cbe widow’s 
power is, in the opiniem of their Lordships^ not merely the 
protection of che material interests of her husband’s refadons, 
but the state of pcpetual tudeage to whidi every woman is 
subjea accordfx^ to various authorities from NCanu doWiw 
wards. Although the case was governed by the MiMufutns 
Law, yet their lorddilps, it U su^icced, t6c>k diis view despite 
ifae fact that in the Mttohskara we find nothing in favour oS 



20 


KWDU woman's right XO pROTERTV 


a dutiDcUon between the ejtate acquired by a coale aod that 
acquired by a female. 

The Judicial Gommiuee in the caae of Thakoor Daubee 
V. Rai Baluck Rajn** took the same view. Their l^dships 
aaid that the texts of Karada and Katyayana must prevail 
amongst the unambiguous text of the MitaKshar^. In limit* 
ing the widow's right on the authority of the texts of Narada 
and Katyayana, it is submitted that their Lordships ignored 
firstly the rulet laid down in the MiStthshara with respect to 
widow’s proprietary rights and secondly the principles which 
they laid down for the guidance of European Judges apply* 
ing Hindu law in the case of the Collector of Madiua v. 
Moothoo Ram Ringa Saihupathi.** Again in the cue of 
Hhagwandecn v. Myna Badee/' their Lordships held chat no 
part of the husband's estate whether moveable or immoveable 
becomes his widow's siridhaa^. Beside* this she is not allowed 
to alienate the estate inherited from her husband to the 
prejudice of bis heirs. In their reasons, their Lordships 
observed, "The reasons for the restrictions which the Hindu 
law imposes on the widow's dominion over her inheritance 
from her husband, whether founded on her natural depend¬ 
ence on others, her duty to lead an ascetic life* or on the 
impolicy of allowing the wealth of one fairtify to pass to 
another, are ai applicable to personal property invested so 
as to yield an income as they are to Ihnd. The more ancient 
texts importing tfae re<crictitm are geoeral."" In that caia it 
was argued that according to the of the AfsMkrhmu the 
properly acquired by the widow was regarded as her stridhana 
over which she bad absolute power, but their Lordshipa 
rejected the argument by referrii^ to the text of Katyayana. 

Thus it is long since settled in British India chat a widow 
acquire* only a limited estate, the corpus and accr«ions, if 
any, pass to her husband's heirs at her death. 

The position of a widow in Allahabad and Calcutta 
appears to be the same except in Hukim Chand v Siul 
Prasad* and GhaoU v. Mt. Megboo" where it is laid down 
chat a Jain widow is entitled to her husband's self-acquired 
property absolutely by special custom, AJlsop J. c^served. 
'"ilie widow of a Saraogi Jain Agarwal takes an ahsoiutd 
mtermt in the seM-aeqaired property erf her husband and she 
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uaDaf«r» It at her pleasure. The rule i| so well esiablUhed 
that it ia unoecessary to prove it » a custom in every 
case."“ 

The Privy Council in Sheo Singh Rai v, MuMt Dohha** 
laid down chat on the evidence adduced in the case chat a 
soniess widow of a Saraop A^rioal takes hy custom, of the sect 
a very much larger dominion over the estate of her huthand 
than i| conceded by Hindu law to the widows of orthodox 
Hindus, to the extent at least of an absolute interest in the 
selfacquired property of her husband. 

In the case of Bhikabhai v. ManUal** the Bombay High 
Court has held that as a matter of custom a Jain widow has 
absolute power to deal only with selbacquired moveable pr^ 
perty of her husband but not with self'scquired inunoveaUe 
Of with ancestral property. 

DeaKng with the subject under dUcussion Mr. Shpati Roy 
said. *’When a question regarding inhericance arisei beiween 
parties of the Jain sect the Court should inquire into the 
custom of the sect and be guided by the result of the inquiry. 
If the party alleging the custom succeeds in establishing the 
same to the satisfaction of the Court, then, whether the custom 
be at variance, or in accordance with Hindu law. the Court 
U bound to give effect to the custom.** In the same case the 
Privy Council held that although ordinary Hindu law, in the 
absence of proof of special' customs, has usually been applied 
to persons of Jain sect in Bombay, yet the Jains possess the 
privilege of being governed by their own peculiar laws and 
customs when the same are by sufficient evidence capable Bf 
being ascertained and defined, and are Tiot open ro objection 
on grounds of public policy or otherwise."* footnote 66.)* 

AR the f(raer pretidencies except Bcmbay have adopt^ 
St as a law that the mother and the grandmother inheriting 
from t %OQ ^ grandson take an estate subject to the same 
couditiorq and Kmitatfoni as affect the estate of a widow 
inheritiog from her husband.* In the Bombay Presidency a 
Full Bench hi the case of Gandhi t>. Bai Janab* laid down 
that women inheriting take the estate with complete rights 
over it which devolves on their own heirs after their death 
excepting the of' i widow ihb^tmg frwn her 

bu^and. 
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With regard to Lbe nature of interesu acquired by a 
daughter ia the property ioherlted by ber from her father, 
there is a coQAict of opinions. 1 q the Bengal School Chatary 
I.al V. Gbaonoo Lai* is considered to be a leading case on the 
point. In the Privy Council Sir Richard Couch observed chat 
in all the Presidencies except in Bombay the courts have taken 
the view that the estate inherited by a daughter from iter 
father ia umilar to that of a widow iohtfiied frocn 
her husband, In ocher words, she takes only a restricted 
and qualified estate which does not descend as itridhana to 
her heira on her death but goes back to the heirs of her 
father, Furthermore, their Lordships of the Privy Coundl 
observed, ‘"After the series of decisions which have occurred in 
Bengal and Madras, it would be unsafe to open them by giving 
effect CO arguments founded on a diUerent interpretation of 
old and obscure texts, and their Lordships agree in the observa* 
Lions which are to be found at the end of the judgment of 
the High Court, that Courts ought not to unsettle a rule o6 
inheritance affirmed by a long course of decisions unle«< indeed, 
it is manifestly opposed to law and reason. They do not think 
this rule is opposM to the spirit and prindplei of law of the 
Mitahhcra^ On che contrary It appears to them to be in 
accordance with them.*'^ Though the case was governed by 
the Mitakshan liyf, the rule applied belonged in reality to the 
Dayabhaga law. The case of Mutter Tenr v. Data Singha 
Teroe^ is also in icc»d with the above><ited case, The Privy 
Councif supporting this dedsion of the Madras High Court 
laid down, “Ko attempt has been made to distinguish 
from that of Cbotailal except the suggestion that the deciaions 
upon the Milakshara as applicable to Benares are not deci* 
siona upon cRe Miukshara as applicd>le to die Garnadc. Buc 
if there be any ground for making such a distinccion, it would 
be favourabte to che restriction of Ratama’s interest in her 
father’s property. For there nre ruo commentaries which are 
reedved as authority in {he Camatic. the Smriii'Charuifika 
and Dayavibhagn by Madhavya, neither of which follow the 
cited passage che Mitaksharo in assigning to a woman as her 
siiidhana pretty inherited by her- Their Lmdah^s chink 
Ihen thac che Judges of the courts below were quite right in 
Wding that Ratama’s interest ceased with her life, and 
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oa her death ihe root of the tide u to be sough; not in her- 
self hut ia her father.'*” 

In the former Presidency of Bombay the leading case as 
to the rights of daugbtas is Devakuvarbai's case” decided on the 
Equity side of the Supreme Court in 1859. It was Ihid down 
in that ase that the daughters obtain complete conuxd over 
the estate inherited by them. In the case of Vinayek V 
Laksmibai” Sausse, C. J. of the Supreme Court of Bombay 
observed that the estate iniiericed by a sister vests in her 
abeolutely. In order to come to this condmion he applied tho 
same rules as are applicable in the esse of a daughter. This 
seems to have been air established view of the Bombay High 
Coiut at lea»t until the ruling of the Judicial Committee in 
Mutiu Tever v. Dara Singha Tever.” Expressing their view 
with regard to this decision of the Privy Council, West and 
Buhlbr lay. *'The heritage uken by a daughter must in future 
be regarded u but a life interest whether with or without tht 
extensions recognised in the case of the widow except in caiei 
goverened by the Vyuxnh^ra AfoyuAho.’'” In the Full Bench 
case of Bhagirathibai v. Kabnujirav” West J., having gathered 
all the information availaUe. notwithstanding the Privy 
Council decision, expressed his opinion that in the Presidency 
of Bombay the estate inherited by a daughter from her father 
or mother dcvc^ves on her absolutely and passes on her death 
to her own heirs. He continues that it might be troublesome if 
the Milakshars should not be followed in the same way in 
ail pans of India, but it is public recognition which mahea its 
Uw for each pan. 

Mr. Justice Gurudai Banerjee in his Lectures on the Hioidv 
Law of Marriage and Stridbana” after noting the rule in 
Bombay that a woman has been held to possess an absolute 
power of alienation over all property both movtafje and im* 
moveable inherited from her father or btother says, *'But conii* 
deriDg the general spirit of Hindu law as laid down in tbfi 
Miia/tshara and the Mayukkn and bearing in mind the remadss 
of Mr. Justice West In VijioraogamV case” the correctoem of 
the rule that female heirs have abK^ute power o£ altenaclm 
sms propeity inherited by theai, seems to be open question. li 
has, ^wever, been laid down by repeated deewio&s of the Bein' 
bay High Court that the feiAales inheriting in thehr family o£ 



24 


HINDU WOMANMCHT TO PROPSftTY 


birth, such as the 4aiigbt«i and the sister cake absolutely, but 
those inheriting in their famUy of marriage such as a widow 
and daughteinn*law uke a limited esuie. 

Thus it may be concluded that in the Presidency ol Bombay 
the properly inherited from male by a woman other chan a 
widow, mother, father’s mother; father’s father's mother or 
widow of gairaja sapindoa, t.e., son’s widow, taoiher's widow, 
uncle’s widow etc. is her stridharUk In other words, a 
daughter, son's daughter, daughter's daughter, sister, father's 
sister, niece, grandniece, slater's daughter and the like take 
Ae property inherited by them from males absolutdy, that 
is they bec^e full owners thereof. 

PROaUMS op DEPINmON RAISED BY TMB HINDU WOMEN'S RJCHT 
TO l>ROPERTY ACT, 19S? 

The Hindu Women’s Right to Property Act, 1957, con- 
fared new rights of succession on 4;ertain females. But the 
widow took only a “woman's estate" and not an estate in 
full ownavblp. 

The Act reads as follows: Section 3 (2), “When a Hindu 
governed by any school of Hindu Law other than the Daya- 
hhega school or by customary law dies having at the time of 
his death an incereic in a Hindu yoint family property, bts 
widow shall, subject to the provisions of sub'Seccion (3) have 
in the propetty tin same interMC a« he himself had." 

Section 3 (5), "Any interest devolving on a Hindu 
widow under the ^‘OviMoni of (he section dialS be the 
intoest known as a Hindu woman’s estate, provided how¬ 
ever chat she shall have the same right of claiming partition 
as a male owner." 

Unluckily the language of clause (3> of section 3 (which 
uses the words "the woman’s estate” representing well defined 
legal tightsf) n^ght leave the Oourt no choice but to fciy 
down that die has the wider power of a widow ow the im 
ftrest of her hnsband. The whole fault arises due to the xat 
of the expression “wcmian’s estate" to describe «ie nature of the 
estate obtained by the widow. The «preaion “woman’s 
otate” has plain legal] associations and Cannot wril be applied 
to mark ceit other estates. Even if it was designed to sratd 
briefly the legal position of a widow to be intitied under the 
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Act, no care was taken to obviate the doubts Co which Che 
{allure to observe che disaepancies between the copaicener'a 
and a v/idbw's rights was bound to give rise, 

widow’s RICHT to AUSNATE THE UNDIVOffD INTEREST 
IN THE JOiOT FAXILY PROPIRTV 

The Orissa High Court in Kunja $ahu v. Bhaghan 
Mobancy* took che view that a widow is entitled to alie¬ 
nate her undivided interest {Note that this was even in a 
State where a male coparcener had never enjoyed chat privi* 
Jsge). on che basis that & righc of propercy was given to hea* 
by the Statute. By allowing the right of partition the Actr 
said the High Court, intended to show chat the "intereat" 
was not restricted to an exact description of tbe coparcener's 
interest and it followed that the interest was a special kind 
of (xoprietary right As she was not expressly prevented 
from alienating and sis besides she was given a ''woman's estate” 
in it, which co m p r ised che power of alienation, she could not 
be forbidden to alienate considerations espedally appro* 
priaie to coparceners." The view taken by the Orissa High 
Court was approved to a great extent by the Bombay High 
Court in B^du Balu v. Namdeo," "nie learned judgea 
of tbe latter High Court laid down that the widow is absc^ 
tutly entitled to alienate her undivided interest for legal 
necessity and to alienate for her life without ruch Jusiiftca' 
tion. Besides the alienee was held authorised co bring aboitt 
a partition of the joinD family property even though he had 
bought only a widow’s life interest in che presumptive share. 

Dr. J. D. M. Derrett observed, ‘The difficulty raised by 
tbe Act is that it gives tbe ’same iiuedesc’ subject to tbe 
sYaiement that che interest shall be the Hmlced interest known 
as che Hindu 'Women's estate'. This is a patent contradic¬ 
tion, like saying that X will have a mango, {xt»rided that it 
shall be h sweet lime. The nonsensical conclusion can be 
avoided simply only by caking the course taken in Kunja 
Sabu’s case sapiig chat 'same iirterest' is not quaJimtive 
but quantitative^ and means the share the hnsband wouM 
have taken. Tt is not absolutdy necessary that his share 
shoold be assessed ac the husband's death, not that it shoal'd bO 
exempt frcsn Bucmadon, bnt once we admit, as all the High 
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Couiu except Orissa have idsuittd, chat cbe icteresi fluctu- 
a(es like a coparcener'; interest, we are more chan halfway 
to admitting; chat the tame interest is same qualiutively and 
not quantitatively. The Bombay High C^t, in Dagdu 
Balu’s case faced by the realisation that a 'woman's estate' 
(t.e., a widow’s estate in parciculai) U essentially different from 
a coparcener's interest, have said in effect that the Act roakes 
a gift of a mango provided that it shall be a sweet lime, 
and have implemented the Act by giving the sweet lime, The 
plain words of the Act give a womau's estate, wbicJi involves 
not only that the widow may alienate absolutely for legal 
necessity, but that she may alienate her interest without jusU' 
ffcation provided tha; it be for her life, ^Vbereas the copar^ 
cener cannot make a gift of c<^arceneary property, or a 
camouflaged gift, under Rottala Runganatham Ghetty v- 
Pulicat Ramasatni Chetti*^ it would seem that the Act has 
given wider powers of alienation in one respect as well as 
narrower powers In another. On this view the Orissa High 
Coiut were justified in allowing the widow to aVienace her 
undivided Interest whereas her husband had no such power."** 

In Dagdu Balu v. Naradeo** Chagla C J. pointed out, 
"...if Sub'S (2) stood by itself without the qualiflcations con* 
gained in Sub'S, (S) it can hardly be disputed that tbe Hindu 
widow would have had tbe totality of rights which her bus* 
band bad in relation to the joint family property. But tho 
Legislature did not wMi to go so far as that and therefore ir 
enacted Sub'S. (S) and ^vtdod for certain limitations upon 
the righu of the widow, and the limitation s that although (be 
interest of the husband would devolve upon his wife, the in¬ 
terest would not be an absolute interest but It would be a 
IjmiiAH interest...." 

Again commenting upon the sub $. (3) Dr, J. D. M. Deiretc 
suggested. "Sub-Section (5) can be understood (as it was oe 
doubt intended to be) as a llmitadon upon the coparcena^ 
Intfitst and as no more than that That is to aay, chat in this 
context tbe interest known as tlie Hindu 'Womans interesC 
means merely the series of Irmitations as foUowa The ^o* 
percy is not slridhan and will devolve accordingly (whatever 
(his may mean), it is not freehy alienable upon the c«ms known 
in each respective Sute to attach to the ordinary coparcex^ 
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int;ere$t. but those who take the interest after the widow 
(whether by her destb ct aurreuder) wlU not be bound by 
those alienations which are outside a widow’s normal powers 
and also outside the powers oi a eoparcenei. In other words, 
the sub’Section in question adds limitations and does not in* 
directly grant specie facilities above those possessed by co* 
parceners. Indeed, the special grant of the right of parti¬ 
tion suggest^ as much. Bu; such an interpretation he$ only 
this advantage over that adopted by ChagU C. J. in the 
Bombay High Court, chat it makes sense of another wise non¬ 
sensical statutory provision, albeit at the risk of a special 
dehniticn of the words *woman’s estate' In tbc context.”* 

From the above mentioned observations it may be con¬ 
cluded that prior to the Hindu Wwsen’s Right to Property 
Act ldB7. a coparcener's widow was only entitled to a right 
of maintenance from and out of the joint family estate. But the 
Act which was enacted for the purpose of giving better rights 
to women in respect of property, conferred on her the same 
interest which her husband possessed at ibe time of his death 
in the joint family estate with the limited power of alienation. 
The effect of sub-section (B) of sec. B of tbe Act is that (he 
widow is entitled to alienate hex own life esute in the pro¬ 
perty without any legal necessity, but if she wants to convey 
her undivided interest absolutely, it is essential that there 
should be justified necessity for the alienation. 

aUCOaSION to or REVfiaaxONAHY RJCHT over the INTSRMT 
WH£S£ A WIDOW DlEd FENDING THE 9UrX 

The point was discussed in Subba Rao v. Krishna Prasa* 
dam." There the widow had brought a suit; for partition of 
her husband's share in the joint family property. The plain* 
tiff died, there was an application for substitution on behalf of 
her daughter, the application wax allowed by the hrsc Court 
and tbe daughter was substituted Dealing with that case in 
revisioiL in the High Court their Lordships observed, 'To sum 
up 5. 5(2) of the Act does not operate as severance of inieresti 
of the deceased coparcener; tbe right which a widow gets 
under the section ia not as heir of her deceased husband; it 
is a staeuwry right based oa the recognicioa of (he principle 
that a widow is the surviving half of her deceased Irasbandj 
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tbai the inddent$ in tba( right are those specified in the Act; 
that such right is one penonai' to the wid^ and comes to an 
end on her death; that the estate which the widow tales 
under 3. 3(2) does not on her death devolve on her huiband’a 
heirs and chat the right of the cc^arcenera to take by survi* 
vorship is suspended as against the widow o6 the ^ceased 
coparcener and such right reasserts itself on her death." 

Again in Shamrao Bhagwanixao v. Kastaibai** where the 
widow died pending a suit, the Nagpur High Court took a 
similar view. The learned judge said, "The right of a widow 
CO obtain her share in the joint family pcopercy under Hindu 
Women a Bight to Property Aa is a sp«dal one. Jt comet to 
an end with the widow when her death occuii during the 
pendency of a suit. The cause of action is not extended to 
her legal representatives.” 

It is submitted that the view taken in the aforesaid cases 
U very unsound, because the attention of their LorAhips does 
not appear to have been drawo to that aspect of the cases as 
10 whether the institution of a suit fm* partition by a widow 
by itself effected severance or not. Besides we fail to under* 
stand that if the widow u the survived half of her deceased 
husband, how the right given to her by the Act becomes a 
personal right of the widow, and if the estate of the husband 
is taken by the widow, bow could that estate go to the survlv* 
ing membm of the fajoily and not to the ban of the deceased 
husband^ 

The Bombay High Court in Shyamu Ganaptii v. Vish- 
wantth Ganapaii* lo^ a different view. In, that ase a joint 
Hindu family consisted of G and bis two sons by his fint wife 
S and a son by his second wife L; S and her son* filed a suit 
for panition against G, L and her son, G died during the 
pendency of. the suit and S died thereafter. Giving judgment 
Gajcndragadhkar J.- pointed out, "At the time when G died, 
a suit was pending between the parties and a dCCTce for parti* 
tion was ultimately passed in this wit. That means the status 
of jointnesa by which the members of the family we bound 
before the inatitutiofi of the suit came to terminated at the 
date when the suit was filed." 

With r^aid to that judgment of the Bombay H^h Court 
Dt. J. D. M. Dcrrett wrote. '‘Oajendragadhkaf and Vyas JJ. 
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deserve^ with reApecc, coiigratuUtion» OQ having incidently 
struck a hard blow ac the rule adopted by the Madras, Nagpur 
and Orisaa High Courts, to the effect that i£ a widow dm 
during the pendency o£ her suit for parti cion she dies joinc 
and not separate, so that the interest passes ta survivors, not 
the reversioners. 

The view adopted by the Patna High Court on this poinc 
in the recent case of Sabujpari 9 . Satrughan Isser^ seems to 
be sound and correct. There the widow died after filing 
a suit for partition. Mivering judgment C P. Sinha J. 
puint^ out. ‘'Under the provisions of the Act a widow of a 
deceased coparcener is placed in the same position as che 
deceased coparcener was, foe the reason of the fiction that 
half che body of che deceased husband survived in the widow ; 
like her huibandv ibe widow also is entitled to effea seve^ 
ance of the joint statue of the family by an. unequivocal ex* 
presslon of intention to separate; such unequivocal expression 
of intention is evidenced by inicicuting a suit fee partition: 
after severance is effected in the joint family status by iosti' 
tution of a suit for panition by the widow, the lawful heirs, 
namely the heirs of cbe deceased husband, are entitled t^ 
oontinue che parttition suit, if the widow dies during the 
pendency of the suit; in case the widow does not exerdse her 
right of partition and dies without expressing any intention 
CO separate, the interest of the husband which she enjoyed, 
goes by survivorship to the other members of the joint family; 
the right which the widow gets under the Act is not by way 
of .inherjcance or survivorship or succession, but she gets that 
right as representing the husband bictiself. It is a itatutory 
right, and ^e property which she gets after partition does 
not devolve after her death on her heirs, but goes by inherit¬ 
ance to the heirs of the husband." 

It is concluded that when a widow .institutes a suit 
partition and then dies during the pendency of the suit, she 
it considered died separately because a definite and unambi¬ 
guous ihtenUon to separate on her bdialf amounts to a divi- 
sion in the foine family status under the Hindu ^Vbmen's 
Right to Pitney A«, IWT Tbas the contrary view taken 
by che High Cou^ of Madras^ Nagpur and Orissa seems to be 
incorrect. 
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DEVOLimON 09 imtSlST AFTZR A WHOVS DEATH : 

WHERE SKE DIES SEPARATS) 

TheK axe cooiUccing views with regard to th< devolution 
of interest after lier demise. In the FuU Bench esse of Pax* 
uppa o. Nagamma** the Madras High Court observed that the 
devolution on the widow's death could be controlled by what 
she does iu her Ufetime. If she effects a division of the bus* 
band’s interest it goes after her to bis heirs as his separate 
pToi>erty otherwise it goes to the surviviog coparceners by 
survivorship, 

On the other band in Bbagobai in. Bhairyalal** where the 
widow did obtain the share of her husband on partition and 
died afterwards the High Court of Madhya Pradesh held, ’'All 
that the Act has allowed is a right of enjoyment either aa a 
member of the joint family without partition, or separately 
after a partition, to the widow during her lifetime. She is not 
enabled to bring the coparcenary to an end as a coparcener can 
by asking for a partition. She has the same right of claiming 
a partition as a male owner, but not as a coparcener. That 
right is available only to a coparcener, which the widow is not. 
On (he death of a widow who has taken on partition her bus* 
band's share there is a reverter of the property back to the 
coparcenary, with all interest of the deceased coparcener 
ceasing.” 

In our opinion, with great respect, the viev/* taken by tbe 
Madhya Pradesh High Coun is more logical and sound than 
that of the Madras High Court in Panppa ta Nagirnma. The 
Teason for this !s that the preamble of the Act Indicates that 
the said Act was passed to give better righs ro women only in 
re^cc of property, and not to confer any right on reversionary 
hdrs of her husband. Therefore, the interest which devolved 
on her after her husband’s death under the Act. would go 
back to the coparcenary after ber demise irrespective oF the 
fact that she died separated ht>m the rest of the surviving 
coparceners. It must be admitted that tbe p^nt of view has 
not so far appealed to tbe generality of High Courts. 

MVOLUTiaV OF INTEREST AFTER. A WIDOW’S DZA*I» 
imSEPARATCO m THE ABSENCE OF A COPARCSNER 

Tn Harekrishna Das v. Jujestbi Panda** where a widow died 
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in the absence of any coparcener at the time of her death. 
Rao J. of Nagpur High Court observed, *'A widow uicceed- 
ing under S. 3(2) to the interest of her husband can alienate 
(bat interest for legal necessity and it during her lifetime she 
sues for partition and gets that interest defined then that! 
property reverts to her husband's heirs and not the copar* 
canary, and if the widow continues u> enjoy the husband’s 
interest in the joint family property without partition, the 
right of survivorship of the coparceners is put in abeyance and 
revives as soon as the widow dies. From these propositions 
should flow logically that the interest of the widow suaeeding 
to her husband’s interest in coparcenary property goes to the 
heirs of her husband after her, in the absence of any copai* 
cenen living at the time of her death." 

The High Court of Madhya fiharac seems to have taken a 
different view in Laxman Gopal v. Oangabai.** The facts of 
this case arc as follows : The pre^perties in suit belonged to 
one Balkrisbna Rao Kunte who died on 28ib January, 1944 
leaving his widow Ridha Bai and his adopted son Vasant. 
Vasant died on January 17, 1948 and Radha Bai died on 
February 9, 1948. The plaintiff was the daughter of Balkrishna 
Rao's sister and defendan4 1 and 2 were Radhi Bai’s brother*. 
The ^aintiff alleged that the parties were Maharashtrian 
Brahmins and were governed by the Bombay School of law, 
that Radha Bai became owner of half of the |HXPpetty of 
Balkrishna in 1944 after his death under Hindu Women's 
Right CO Properly Act and when Vasant died, ^e became 
owner of the full property and as sud) che plaintiff waa 
eodiled to a moiety of the property which has vested in Radha 
Bai according to S. 8(2) of (he Act. Defeodasc 1 who alone 
contested the suit contended that Radha Bai did not get any 
share on the death of her husband and the whole ^operty 
devolved upon him being the neeresit heir of the last male 
holder, Vasant. The Court held that there is no doubt that! 
the defendants were entitled to (he immoveable properties and* 
the money left in the Bank by Balkrisbna. 

It is submitted, 'the learnt judge did not adopt a correct 
view in the Moresaid case but proceeded in considering that 
aspect on the state 6f H^odu law ks it musted before die pass* 
ing of the Hindu Women’s Right to Property Act and did 
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Ml fully consider the effect of the Act on the then edstiug 
state of Hindu law. 

DEVOLUTION OF INTEREST AFTEJl A WIDOW’S DEATH WHEN 
THE ONLY 8URVIVINC MEMBER OF A HINWJ JOINT FAMILY 
IS A WIDOW OF ANOTHER DECEASED GOPARCENSE 

There is a difference of c^inion between the Oriua and 
Madras High Courts on this point. In Keluni Devi v. Jaga- 
bandhu Naik" where the law two members of Uic joint family 
were the widows of the two brochen A and B who were copar- 
cenerK the learned judge held that on the death of A’t widow. 
B's widow wiU not take the entire property by way of surviTOC- 
ship. After the death of fi. the last coparcener, the copar* 
cenary ceases to exist. As widow and B's widow therefore 
possessed the properties of A and B as tenants in common. 
On A's widow*f death, therefore, her life estate ceased and it 
must revert to the next heir of A. 

The Madras High Court, on the other hand, has tried to 
prove that a widow is a coparcener in the joint family. In 
Manorama Bai v. Rama Bai*^ Ramaswami J. said* '*The 
incidents of coparcenershlp can be conveniently summed up 
as every individual member having, by vir’tue of being a 
coparcener, an interest in coparcenary property; a right to 
enforce partition: until partition ukes pUcc an unpredictable 
and fluctuating interest in the Joint and undivided property 
possessed and enjoyed in common by the coparcenaYy the 
interest being a fluctuating interest enlarged by deaths and 
diminished by the births in the famaly: right to be in joinr 
possession and enjoyment of coparcenary property, reside and 
to be maintained in the family house: and as necessary cx^ary 
thereof, be bound by the alienations for benefit and necessity, 
and the Icgicimate acts of management of the Earta/’ 

HU Lordship therefore concluded, “There does not seem 
to be any justification for saying that the widow is not pueoa 
coparcener and at the be« is a kucha one not entitled to the 
rights of survivwship at least (the last male preserve) as a 
ccparcener, as she has no right by birth.'* 

With respect we may say that this decision of the Madras 
High Court is not sound. It cannot be denied thm the Ofo 
ftindameo.tal conceptions to constitute a member of die family 
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is a coparcener are ihac he has a right by birth and that he 
must be a male member of the Hindu joint family. Th^e 
two being conspicuously absent in the case, the widow on 
whom certain special rights have been confeircd by the provi¬ 
sions of this special enactment cannot aspire to the siaiua of a 
coparcener in the absence of express provisions in the Act. 

I'hus, keeping in view that a widow is not given the status 
of a coparcener, wc may say that the Orissa High Court's 
decision is correct. 
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THE WOMAN’S RIGHT OF ALIENATION 

III order to be fuailiar vith the purposes for which a 
Hindu woman can alienate the estate she inherits or oUset- 
wise acquires subject to the limited estate, we will have lo 
euunine various texts, commentaries aud judicial dedsions on 
the subject. Exprttaiug his opinion. Nilakuniha, the author of 
Vyavahara Mayukha, vtems to be in favour of gilts or mort¬ 
gages or other sorts of alienation for spiritual and rdigioua 
purposes. Iri support he quotes the texts of Prajapati and a 
text of Katyayana. The text of Kaiyayana on this point is. 
”A widow ^ways engaged iu meritrvious obsemncei and fait, 
coos cant in the duties of celibacy, intent upon restraining ha 
passions and making holy trips, shall reach the heavenly 
abodes even if she has no son.”’ 

Micra Mi»ra, the author of the Firami/rodayn expreiilng 
a similar opinion, observes, ’’Therefore it U established that 
in making gifts for spiritual purposea a sale or mortgage for 
the purpose of performing what is necessary from a spiritual 
or temporal point of view, the widow’s right does cercaioly 
extend to the entire estate of her husband; the restriction, 
however, is intended to prohibit gifts to players^ dancers and 
the like, as well as sale and mortgage without necessity.”' 

The 5mWti Chandrika permits the widow to transfer 
property In the form of gift for charitable and rdSgious pur¬ 
poses but it prohibiu her from making a gift to dastcers and 
the like.' From these verses it is apparent that a Hindu widow 
cao. alienate property inherited from her husband merely for 
Mceasary or i^igious and charitable purposes. 

Besides Dr. p. V. Raoc observe*, "But a gift though jao- 
raised need not be paid or carried out if the promisee tunu ont 
to be an irreligious man. Gotama. Narada and Bnba^ati 
provide that he who enjoys an invalid gift and he who makesf 
a fcffbiddea gift are bo^ to be punidied by the Sing”.' 

Commendftg on the subjea the author of the Dayabha^ 
say* ’'But since a widow benefits her husband by the pniorva-' 
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fion of tier person, the use of property sufficient for that pur¬ 
pose is authorised (n Uite manner (since the benefit of the 
husband is to be consulted) even a or alienation is per¬ 
mitted for the completion of her husbands funeral rices." 
Furthermore he says, ‘Let not women make waste; here 
'waste' intends expenditure not useful to the owner of the 
property. Hence if she be unable to rubsUt otherwise, she ia 
auiboiised to mMigage the property; or if still unable, she 
may sell or otherwise alien it; for the reason is equally 
aH>licable".* In oaher wads, the authcr of the 
empbauees the docoijae of beoeSe*. 

Makii^ an exhaustive study of the subject under ^i^**T**^ 
W. H‘ MacoagluM points out, "She has not an absolute 
profwietary right, neither can she, in strictness, be called even 
a ceaans for life; for the law provides her successon and 
trkes her use of property to very narrow iimics. She cannot 
^ ^ smallest part except for necessary purposes and 
censiQ ocher objects particularly specified. Ic follows, then,, 
that she can be considered in no other light than as a holder 
in trust for certain uses; so much so that should she make waste, 
they who have the reversionary interest have clearly a right to» 
restrain her from doing so. Whai constitutes waste, however, 
KDMSC bt determined by the drcumstaneea of each individiud 
nee. The law has not defined the limits of her disoedosa 
with saffideot accwacy aed it was probably never in the con- 
tempbiioA of the JegMuor* thsa the widow should live apart 
from aad on of the penonal god» 4 of bar kwband'a rein- 
cions or possess the abiUcy to cixpesd more than they deem; 
right and poper. Id aastgai^ a modve for the ordioaace 
shat a widow should succeed to her husband, and at the same 
tame she should be derived of the advantages enjoyed 
Ip a Koant for life even, it seems most consistent with pro¬ 
bability that it originated in a desire to secure, agaioA aU the 
co«ing«eies, a provision for the helpless widow, and thereby 
prevent her from having recourse td practiem by which the 
fame and honour of the family might be taenished. .By giving 
her nominal property, she acquires considerattons and respom- 
sitnlity and ^ making her the depouKiry oi the wealth, she ia 
guaaded against dio a^teci cr crueicy of her husband’a rda- 
Hona At the muse fine, by limitiag her power, a baifier !• 
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raised agaimi the effecu of female improvideoce and worldly 
experience. Thia opinkui receivee corroboration from tfie di» 
linction which prcvaiU in the Benaree school which may be 
Mid ^ be the fountaia and source of all Hindu LaW'.^ 

jUBxcuL ncasioNS : widow’s power op auznation 

Proceeding to the judicial dedsioni on the point we 
observed that in the case ^ Nandkiunar Rai o. iUjindranaraen*. 
the karned jitd^ of the Sadar Bawani Adalat held that ihe 
widow of a Hiitdu cannot alienate the estate of her deceased 
husband by a deed of gift without the consent of his heirs. The 
same view was adopted in Sreenarain Rai v. Bhya Jba where 
it was laid down that a Hindu widow cannot by the law of the 
Mtihila, Bengal or Benares schDols, make a gift of any of her 
deceased husband's immovable property without the exprem 
consent of the heirs except for the special reasons set forth in 
the Sasuas* 

Again in Bissonal Dutt, v. Doorgapersaud where a Hindu 
died leaving his minor sons and a daughter along with bis 
widow, it was observed that a widow left with infant sons and 
dai^bter may sell the real property of the sons for the necessary 
subsistence of herself and family, if cboe be no othef certain 
means of providing for them, and this not only to procure the 
oecessaries of life but also for 5fuddhe ceremonies and other 
necessary religious duties, and for the mairiage of a daughter^ 
sad she is at Uberty to sell such property for such purposesi, 
chough the faroaly of her late husband at the time gave hw 
children casual relief, the family being in great distress and (Be 
ndicd castkal.** 

AUoving a widow to alienate property for rellgloia p\ 0 po> 
ses in. Mi. Cyan Koovrur v. 'Ooikliw:o»vgt^ On Sadar 
Hawani AdaAat held that a Hindu widow, h<^ding only a life 
estate sn her husband's landed pF(^>erty camot alienate ic 
widiovi the concuirence of her husband’s h^n at law except 
(or rdigious porpoaes. 

in Keeratiiog v. RodahulMSg^ where a party claisMi 
possesstoD of a Ra^ by mine of a lY^BVieeyuT'ndffMA^ (ef 
deed opffathig as a fmoi the vridow of h deceased 

Zemindar, who died without issue, leaving collateral beitifu 
a <[itesiioii abose: **Th« wftolo of die’Cemfnddry bTving 
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descended to Rajah Jmwimt Singv after haviug been previ- 
<>udy held by ^eial generations and Rajah Juawunt Sii^ 
having died without children, leaving his wife as his heiress, 
if the said wife, by the execution of a WuiSfeyat-mm^h 
transferred the Zffmindoffy to Reeruc Sing, will such a trans* 
fer be legal according to Sastras or not?'* Answer was, '*A 
Uindow woman has not the power ^ granting pr<^>ercy to 
another; if the woman preferr^ to give the property referred 
fo, to the near relation, who may possess strong daisu upon 
the pretty, still the transfa will be illegal without the con* 
sent of the hein.'’>* In other words, the Judicial Committee 
refused to decide on thj* validity of t he instrument devising 
the Raj, being of opinion that the Ranee (the widow) was in* 
competent by law to execute such an instrument to t 2 )e pre¬ 
judice of her deceased husband’s heirs. 

widow’s ?owu op alienation Can be ExsitctsEn in cabs op 

NECBBSJTY AND FOR BFIRtTUAL PLAP05EB 

Again, the Privy Council' in the case of collector of 
MasuUpatan v. Cavaly Vencat^ observed that, ’’The widow 
cannot ^ her own will alien the property except for special 
purposes! For religious and charitable purposes are those 
which are supposed to conduce to the spiritual welfare of her 
husband: she has the larger power of disposition chan that 
she possesses for purely worldly purposes. To support an 
alienation for (be last the must show oeceuiiy. On the other 
hand It may be taken as established that an alienation by her 
which would not otherwise be legitimate may become so ii 
made with the consent of her husband's kindred But surety 
it is not the necessary or logical consequence of this latter 
proposition that in the absence of coilatoil heirs to the h»s* 
baud are on their failure, the fetter on the widow's power of 
alienation altogether drops. The exception in favour of alie¬ 
nation with consent may be due to a presumption of law (bat 
where that cemsent « given the purpose for which the aliena¬ 
tion is made must be proper.” The Judicial Committee 
us that a widow can make use her powers ior an alienatson 
ci pr«^eriy in a case of necesdry and for certain’ q>iritqal 
j^uiposes. I,, 

In the case of ftidet v. Laltu>* Mahmood» J. doubted 


m£> woman's right of aUenahon 


41 


wheiher the alienatioos by a Hindu widow for any purpose 
xKhcr than those which contiribuie to the spinual, welfare of 
her deceased husband, were recognised by the original texts 
of the Hindu Law. It seems, it is submitted that the learned 
judge was not made acquainted with the above naentioned 
texts of ilie yirtmiirodaya. ‘That in making sale gift for 
the purpose of performing what is necessary in spiritual or 
temporal point of view, the widow's righi docs ceriainly ex¬ 
tend to the entire estate of her husband.” It w quite appa¬ 
rent that the original text of Hindu Law contemplated the 
problems <«£ necessity arising from purely worldly purposes- 

)NTBR?RETATXON OF THB TERM ‘UGAI. NBCSaSlTY* 

It seems rather difficult to define the term ‘Legal Neces¬ 
sity’. In order to know what constitutes 'Legal Necessity', 
.each case must be judged on its own merits.’* In the case ol 
Ram Sumran v. Sbyama Kumari/ the judicial Committee have 
minted out, “the w<»d 'necessity' used in this connection has 
a somewhat special, almcet technical meaning. Necessify does 
.not mean actual compulsion, but a kind of pressure which the 
law recognises as serious and sufficient.” On the other band, 
in the absence of a pressure on the estate an alienation will 
.not be upheld even though ibe full value for the property is 
•offer ed.'* 

IS UnOATION A LSGAL NXCKsaiTV* ? 

One question which arises is whether Utigatiou can be 
Ttaken as a legal necessity. In ordn to answer this quesdon 
.it is essential to distinguish litigation designed for the safety of 
the estate from litigation intended to make profits the 
.estate. The former sort of litigation is indeed recognised » 
legal necessity. The Privy Council in the case of Karimuddin 
V. Oovind Krishna** have laid down that. “The preservation of 
the estate of her husband and the cost of Ugitation for that 
purpose were objects which justified a widow in incurring debt 
and alienating a sufficient amount of the property to discharge 
it.” But so far as the Htigaion is concerned which uma at 
’benefiting the estate h may be argued Chat if suth litigation 
-proves to be advanu^;eous in the end, any cransfo of property 
cmade by the widow, which may have assisted such litigation 
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will btjbl the «v<»oner« 5ecau$< he who enjoys the fccfiu. 
ought (o culler the Icu also. It is beyood the powers of ^ 
widow to indulge Id speculative litigition. Though a widow 
engaged in litigation would appear to be entitled to borrow 
money to bear the cost ot liligatioo by means of a transfer o£ 
property, yet her powers for raising money are plainly restricted. 
\Vhereas the cost of litigation maintaining the estate ii re¬ 
garded a recognised form of necessity, this not mean that 
a widow epgaged in litigation bss unrestricted powers of bor* 
rowing,* 

PayintiUr (he 4irreor,t of Cot^ernmeti^ Revenue: likewiic 
where the estate is bound the payment of arears of govern* 
ment revenues and of decrees of rent after the death of the 
deceased owner, an alienation made by a widow wiU be up< 
heM provided the widow had not sufficient money at j;be time 
of alienation to discharge the revenue or (he decree.*^ 

N0f4/sary repairs of the hoiue: In the Full Bench case 
of Hu try Mohan v. Conesh Chandra*, the Ctlcucca High Court 
has pointed out that the necessary repairs of houses by a daugh* 
cer in possession of her father's property are recogrdsed as a 
neceiaity whidi will not only support an alienation of property 
by her the said purpose, but will give to the person who* 
makes such repairs a charge on the property fn the hands of 
of the reversioner. The power of a widow or other female in 
respect of an aliezxaitjoa is similar to that of a manager of a 
Hindu joint family pn^erty or of an infant’s esute,* 

pRtNcinas covxRNiNO rvs acuon ov tkb wanaosr oe ah 
INTAWT in OKAU^C with THS BSlAlX OF tIHB tATn 
HELD APFUGABLE TO lUt CASS OF WI»OWS AM> 

01HSR FESCALS 0W70(R5 

ki the celebrated case of Hanooman Prasad v. Mt, Bebooe. 
the Prfv? Onmcii establishing the law on the point say, ^The* 
power of the coajsager of an infam heir to diarge an estate not 
his own h, unier the Hindu Law, a liroited and qualified power 
It can only be caereised rigfatlv in case of need or th? 
benehc of the estate. Rnt where in a pvticuha* instance, the 
elmrge is one Ukt a pnide&t owno wWd m^e in order hr* 
bewedf the est^. tlie bonafide lender is> not afecfed by ffcer 
precedent mJsmarwgwsent of the eitate".** The widows and. 
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ihe oih«r female owners oi limfced Int^rebC arc governed by 
these pinciples. In the case of Kajncshiwar Prasad v. Run. 
Baisadoor SiAgh*, the Judicial Committee laid down, “Their 
Lordshi(fS in no degree depait from the principles laid down 
iu the case of HaDOOman Pra&ad Panday v. Ml. Babooe Mun* 
raj Koouweree whdeh has been so often cited. They have 
applied those principles in recent cases aot only to the case of 
a manager for an Infant which was the case there, but to tran* 
sactioas on all fours with the present, namely alienations by a 
widow, and to transactions In which a father, in derogation of 
the rights of a soit utxder (he MHaMiaiv l.uw, has miule an 
sUenation of ancestral family estate.” 

RiaFONEiaiUTY OF A BONAFJOE AUtSNCU 

The Privy Council io the case of Hanooman Prasad* 
laid down a principle that a person dealing with the manager 
of as infant’I estate should not give ;be money without pro¬ 
per enquiries as to the existence and kind of necessity, at* 
though he is not bound to sfe to the application of the money. 
Their Lordships say, “Their Lordships do not think that a 
bonahde creditor should suffer when he has acted honestly 
and with due caution, but js himself deceived”.'^ The same 
principles sipply in the case of a lender dealing with a female 
heir in cespect of the limited estate. Therefore it has been 
observed that in order that the alienee may justify a transfer 
of property made by a Hindu widow, it must be pointed out 
either that there was legal necessity or that the lender bad. 
msonabie grounds to believe that there was such necessity.* 
Hm fiivy Council, in the case of Sham Sundar LaJ Aceban 
Kanasa where the estate oi a Hindu family ia a^uch after 
the death of the father and his widow, a dau^Aer held an. 
interest for Ufeu coaptised a family trade, curled on by a 
maagea on her account, held that k is not incumbent on the 
defendant who retiev on the absence of legal necessity for ihe- 
borroaring by a wc«xMn. bolding her Ucaited estate, to ^ad 
or peeve such aboeoce: bud it is ehe'pbintiff to state and 
to prove att that will give validicy to the ^arge.* In oed^* 
prove necKsky k drould be eatabU^nd inter aHa that the 
quhlifiad ow«ar had not enough money in bi» or her posses- 
was to BMet the duvads* 
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PBSMAr^ENT LEASES GRANTED BV THE WIDOW FOR THE BENEFIT 
OF TKS SBTAIZ 

With regard co the powers oC a widow to grant a penaa- 
nent lease or a lease for a long time so as to bind the rever> 
sioners, it has been held in the Calcutta High Court that a 
widow allowing a permanent lease of her husband’s estate can 
bind the reversion by (his provided ic is for the benefit of the 
estate.*^ But (he Bombay High Court has laid down that a 
permanenc transfer of immovable property by a widow for im* 
provemcnt or development of the estate buc not for the pur* 
pose or preserving it, is invalid, though it is expected to bring 
more income. It was argued in this case that 'necessity’ im* 
plies the same sort of pressure from without and not simply 
a wish to better the estate. Because this law invc4ves vast 
powers of administration which might suggesi an cmiilemcnl 
to indulge in a speculative business." 

It may be observed that there can be no point of legal 
necessity ^vhen the manager of a joint Hindu family leases 
lands to tenants in the ordinary course of village manage* 
ntent. In the capacity of a manager it is entirely at Ms dis¬ 
cretion to cultivate them himself or let them out." But in 
Bssdeo V. Muhammed it is clearly laid down by the Allahabad 
High Court that be cannot tranker any land by way of pe^ 
manent lease except for legal necessity or benefit of the estate 
or even for a long terra.** 

WBfiCUREO tOB-n. «OW FAR KNOtNO ON REVEMlONARV KURS 

I'he question wbeUrer the debts incurred by a widow or 
a daughter for a justified purpose will of their own account 
attach to the estate in possession of reversionary heirs, though 
soch a debt was not utilised or created by a sale or mortgage 
of the estate, has given rise to cooflicting viewa 

The Calcutta High Court has laid down that if the debt 
was secured for legal necessity, it will certainly bind ihe rever- 
«on.** Oo the other hand in the courts of Madras and Allaha¬ 
bad it is held that the esuto in the powes^ of the rever* 
sionars will not be legally bound because the widow <r the 
daughter failed to make the estate responsibfe in the absence 
of a definite charge. In other words the creditor anm be 
taken to have regarded the personal liability of the widow 
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or Lbe daughter as ade<^uaie. As bic did not car« for the 
estate as a security for the recovery of debts, the estate is noc 
considered responsible.^ yuither the AJIaliabad High Court 
:o the case of Bbup Singh v. JhammaD Singh^ has pointed out 
that where a widow or other limited heir borrows money o/i 
a simpJe. boud for the purposes of the estate and subse^^uently 
gives KCuricy of the estate for the payment of the debt, the 
estate is bound, In the Bombay High Court in the case of 
Sakrabhal v. Magan Lai,” $ir Lawrence Jcnkitis, C J.. having 
studied all the cases on the point and making a thorough exa¬ 
mination of that pari of the Mitakshura which mentions debes* 
expressed the opinion that a widow, like a manager, can bor¬ 
row on cho security of the property in can of necessity making 
it legally bound even after her death. In thU case the debts 
were actually trade debts properly secured by a Hindu widow 
on the good reputation of the business which she has acquired 
as heireu of her deceased husband. His Lordship say«, “The 
cases show that the manager of a family business can make its 
assets liable for a trade debt, without a specific charge, and 
Kameshwar’s case” shows tbac the ability of a widow to charge 
the inheritance so as to aSect it in the bands of reversioners is* 
judged by the same principles as are applicable to a charge by 
a manager. I do noc (hink that it was intended to disturb 
that principle when it was said in Sham Sundar v. Acchai^ 
Kunwar” chat “the position of a Hindu widow or daugbtm* is 
HOC by any means the same as that of the bead of an undivided 
family, for it appears horn the rest of the judgment, as in the 
case of a manager, so in relation to a widow, the toucbitooe ia 
'necessity'." 

The genuine principle seems to be that where a widow 
borrows money or incurs debt it is first of aU a question of fact 
in each case whether she really intended to bind the estate as 
wdi 8S herself or herself alone*^, and secondly whether the debt 
is for an object tdndiog on the esuce.” 

Thie widow does not possess the special powers trsditionally 
confided to the manner of a coparcenary whichi owns a famAy 
business in order to contract debts for the tunning of chact 
hugest, tn such cases there is a presumpticKl that the 
manager is authorised to contract the debt with spedfic proof 
of necessity, and the burden on an alienee in such circums- 
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xtnoil U conespoodingly lew. Tiw widow hi$ no 4ucb addi* 
.tional powers. 

PROVISION you FUTURS MA1NTBNAN<S BY A WIDOW 

A furcher quesiioo sriws whether a widow ot RQy odier 
limited female heir can bind the eatate inherited by her for 
the purposes of her future mainieiunce. In the Bombay Hi^fh 
Court in (he case of Sadaahir v. Dbakubai.*^ Marimt, J. said : 
”&ui it has been held that a Hindu widow may validly charge 
her husband's esute with the payment of money received for 
her maintenance, if the Income of the estate be sufficient." 
But the judicial decUions appeared to be conflicting for the 
point whether she can charge her husband's estate even for 
.her iuusre maintenance. 

In the case of Gyanulushiba v. Sarubai**. Sir John Beaumont. 
C J observed, "A Hindu widow has no power to sell her 
husband's estate in return for a conveuant to pay her aa 
annuity for maintenance for the rest of her life." A similar 
view was taken in Rainam v. Ganapatl^ by the Madras High 
Court. But in a very recent case <d Neelambal Ammal v. 
JUjaraihnam** in the same High Court, Covind Menon, J. held. 
"No hacd and fast rule can be laid down as to whetlier a 
Hindu widow in possession of very Utcle property left by her 
husband can or canoot sell the same for future maintenance. 
The principle ^ law is well esubliabed that a widow can 
alienate her husband's jvoperty for necessity of the esute. No 
.authority is needed for thar pic^osltioa. As stated ia the 
order of reference Venkata St^ba Ran. J. in RamaHnga v. 
Parvathammal^\ and Devadoss, J. in KunthuUnga tA Sbanmug** 
took a liberal view that where there is compel] ing neceuity, 
the widow can sell the entire property of her husband for 
the puepose of her future maiiuieaance." He continued, "la 
our opinion it is difficult to say with exactitude (hat she has 
no power. Everything will dep^ on tbe facts of the case." 

We may say that the view taken by Sir John Beamonc, 
C J. In Gyanukashiba v. Sarubai Biru.** and followed by the 
Madras High Couri in Rachnam v. Ganapathi,'* is ^uite sound 
because iu<± traiuacUons may have a spe^^ve cbaracMC. It 
is cot denied that Go raise funds for past mainseimnce of A 
widow or for her current maintenance, would be A maus of 
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XKCe&Mty under Hindu Law. But we find no audiority for tbe 
jffoposiuon Uiat a widow can aeU ha husband’s property to 
jvovide future maintenance, and on principle we do not see 
how this can be done. The value is coo uncertain. The thing 
to be taken into accouot in assessing mainienance is the 
separate property which the widow may possess. It is impos* 
fible 10 say what separate property she may acquire during the 
<urTency of the annuity» and In the future the amount of the 
annuity may be larger thfan necessity can justify. 

rOWCRS 0? A HINDU WIDOW TO AUtNAfS FOa RSIiOIOUS Olt 
CHARTTAfiLE PURPOSES 

In the case of Collector of Masulipattan v. Cavaly Venkate 
Narainapale,*' a Hindu widow inheriting the estate of her 
deceasod husband A. executed a deed of endowment in favour 
of tbe Pujari of a Thakurbah (Temple) established by the 
reversionary heirs of her deceased husband after the death of 
she widow co set aside the alienation their Lordships held, "In 
M much 3s the idol was established by the mothier of deceased 
rmd he bad made no provision for its maintenance; and the 
•dedication was firinui ftuit one for the widow's own spiritual! 
welfare, not for that of ber deceased husband . . . They 
lurtber observed. ''She cannot of her own will alienate the 
property except for special ptirposes. For religious or charitable 
purposes or those which are supposed to conduce to tbe 
apiriiual welfare oi her husband, she has larger powers of di»* 
position than that which she possesses for purely workUy 
purposes." 

DEFlNmON op TKE TERM ’RBUOIOUS FUMOm’ 

With regard to the religious purposes, expressing their 
opinion in the case of Kannarh Basak v. Harasundari," the 
Co\]ii Pandits (Served chat religious purposes indude a 
pordcs to a daughter, building temples for religiousi worship, 
^i g ipn ^ and the like’. 

Defining the term ^Religious Purpose’, B. E. ^ikherjee, 
say^ '’AD that we undersuad hf rel^oua purpose is that 
.the purpose or object i& to secure the ^iritual welhbeing of 
a person or penoos accordii^ to the tenets of the gurtioxlar 
religion which she or they believe in. This may im|:4y belief 
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in a future Kaw of existence where a roan reaps ihe fruit of 
hU pious aa done iu ibi# world, and it may be connected widL 
the idea of atoneinem for pan errors of a man and ihat of 
making peace wild his Maker .** 

Analysing religious or ctesri table acts, Mr. S. V. Gupie layi, 
“For ibe purposes the extent to which the corpus may be 
alienaied a distinciicn approved by the Privy Council** has 
been made between (i) religious or charitable acts which, are 
essential and obligatory and (ii) religious or clwiiable acts 
which though pious and meritorious are neither indespensable 
aor obligatory. Wher^ the act belongs to the first category 
the limited heir may dispose of even ibe whole of ihe property**, 
but where the act belongs to the second the limited heir may 
not dispose of more than a small pc^tlon of the property.*^ The 
oitent oi the portion in such a case depends upon the bulX 
of the estate an<l ibe circumstances of the family”.** Similarly 
in the recent case of ICasbirao Bhaguji v. Motimm Mudgalji** 
where a Hindu widow who had inherited the estate of her 
deceased husband, consuucted an image of Ramchandra in the 
temple built by her and executed an endowment of the im¬ 
movable property inherited by her in favour of the Devasthan, 
it was held chat the deed of endowment was beyond her com¬ 
petence. Sen, J. said, 'The powers of a Hindu widow to 
alienate the property for purposes of indispensable religious 
duties is wida than in reject of optional religious acts. In 
the former case if the income of the property or thfe property 
itself is not sufficient to cover the expense^ she is entitled to 
sell the whole of it. In the Utter case she can alienate a Rnatl 
portion of the property for the pious or charitable purpose 
she may have in view.*' 

axpuNSia poK pilcrikacks by ths widow 

The courts have been trying to define the religious or 
charitable purposes with reference to the spiritual welfare of 
the deceased owner. Thus the expenses incurred by a wridow 
for a ^l^image to Gaya foe petfoeming the Sraddha of her 
deceased husband are considered legitimate expenses (kx 
which she can alienate her husband's property within ftstsoa* 
abAe limit, because such pilgrimages conduce to' fhe spiritud 
benefit of the husband.** an old case. HurromohAn Audhi* 
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karec v. Auluck Donee Datee,* lUft taken a view ihiaL a pil- 
grima^ lo fieoares doe$ not fall wiihin die religions jmrpose 
of conferring spiritual benefit upon the hust^nd. In Bai 
Chandial v. Cbamanlal, Madgavkar, J. observed, **, ..pUgr iin * 
ages in general regarded as ^iritual act ate not abst^utely 
necessary but only at the most cogunendaUe; and while the 
courts do not disallow any e^»cnditure reasonable undv the 
circuinsunces out of the esute. they will also saudoise with 
care such expenditure, particularly where it relates to distant 
pilgritnagcs, the expenses are not essential Cttuiderisg the 
residence of the parties and the cosuro of the caste. Obviously 
a pilgrimage by a Gujrati to Dakaie or by a Maratha to Pan- 
dharpur stands on a different footing to a pilgrimage by either 
to Benares ot to Rameshwlr'^* In the Mi^ Court of Allaha¬ 
bad, ill Ram Adhar Miser tt jfi^nu Misei,* Muhammad 
Ismail, J. has also poisted one, *'A Hindu widow Is not en> 
titled to transfo' fcMisband's property fes pilgrimage 

generally. She may, however, incur reasonable expenditure 
for the perfixioaDce of religious or charitable acts whidt axe 
supposed 10 conduce to the ^iritual wd&re of the deceased 
owner and for tbis purpose may alienate a <ma|] potion of 
Che fHoperty.” 

Dr. P, V. Kane observed, 'll is dear, therefore, that is was 
recognised early that (he Tlrthyatra was a pc^ular way f« 
redemption of sins in the case of all classes of men and womeo. 
Though tbe Hinda woman succeeding as heir to her husband’s 
estate has only a limited and qualifi^ ownership over it, 
judicial decisions have recognised that she cao ahenate a 
portion of her husband’s eaute for the etpensM of a pdlgrtm- 

CO Gaya for pw C onning her husband’s SrMha for tbe 
Utter’s ^iritual benefit or of a pilgrimage to Pandharpur".*^ 

In the recent case of Sbripati fiLaoji v. Viswanath* where 
the widow sold tbe only remain, iog piece of land foe a sum' of 
Rs, 200/- tor going upon a palgrimage to Kashi, the Bombay 
High Coart held that the alxenadMt was not justified by l^gtf 
necesdcy. Dixit, J. observed in that case, ’'Cndoabtedly, widow 
has authority to act for the spiritual benefit of her husband. 
But the ace tgXBt be one for tbe qmttial benefit o( her hus* 
band and the alseoation must be confined to a •m a ?! portimr 
of this bu^nd's enate".* Similar alienations or g^ for tbe 
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perforiMocc of the funeral rit« of the husband have been 
held valid on the giouDd of absolute necessity. 

The spiritual welfare to the deceased owner U the teal 
test of religious purposes*’; so that where a Hindu widow 
te)d a portion of the estate in her posseiiion in order to 
met the expenses of the Sraddba of her mother-in-Jaw the 
alienaaoo was held valid, beause the deed she performed 
was meant (albeit indirectly) tor the welfare of her deceased 
hiubaod^s soul.** In other words if the purpose toiiinbutea 
so the spiritual benefit of the deceased owner, it does not 
matter l»w the deceased owner is related to the limited 
female heir, whether a bu^nd or father or father-in-law or 
otherwise.* Though it has been decided in many cases that a 
widow is not allowed to alienate her husband’s property f<x 
such rel^ious or charitable acts which are designed to obtain 
her own spiritual benefit." It may be said that the deeds 
through which a widow alone acquires religious meriu and 
the deeds intended to secure the spiritual welfare of her 
deceased husband or designed to let her share with him, can 
hardly be distinguished. The reason for this is that the wife 
always her husband during the life-time in all the reli¬ 
gious offerings and rites and this mutual relation does noc 
a>me to an end by the death of either of them ’* Commenting 
<m this Brihaspaii says, "In Saipture and in the Code ol 
Iav. as wdl aa in popular pracuce. a wife is declared by the 
wise CO be half the body of her huibt&d, equally sharing the 
fruit of good and evU acts”." An acetaare rule nay be found 
reflected in many casM ot the d^ernic High Co«rta» where it 
is laid down that though some of the decniocs can be justified 
OQ the ground that the alienations in qneidon were not with¬ 
in proper limit or in accord with the common notion of Hindu 
Law. They cannot be supported on Vhe view that they were 
•Only tf^Qcemed with the spiritual wdfare of the widcpw whteh 
is inseparable from her husband’s spiritual wdfare" 
ALtBNAHONb 9Y A WtDOW FOR TftB. PAYMlMTR OF BAStRlD nSBT^ 
OP TRE HUaflANb 

Since it n established that a widow is authorised to a!ie» 
Ete her husband’s property tor ploua purposes under the 
Hindu Law. amongu these is the payment of the deceased hw 
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band's debts, even though they are barred by limiuiioos. There 
fore it is laid dcnva in various cases ibac the alienations made 
by a widow with, the object of paying time-barred debts of the 
husband provided they are not repudiated by him, are hdd 
justihed and biodio^ on the reversion. But where she executes 
a mor^iage to pay oS her husband’s debts and later executes 
another to pay off the claim under the prior one which had 
become tlmc*barred, the second mcH'tgage was to pay off her 
time>barred debt and there was no l^al necessity.^ 

AlUZNATIONS ay A WIDOW FC»t THE MARKIACS OF HER 

husband’s DEPENDANTS 

As a limited heir is bound to perform the marria^ of 
dependanu of the dsceased owner such as his daughicer, son’s 
daughter. grandsOB’s daughter and others, she may dispose of 
properCy to meet the essential es^iMiditure.^ Thus in the ca^ 
of Ramasami v. Vengiduswami it was held that imder Hindu 
Law a female heir is authorised to do whaierer is necessary 
and reasonable in connection with the marriage of the reU' 
tioDs of the deceased owner, who would have been dependenti 
on him had he been alive. In pursuance of this power she 
can make a gift to a daughter at the time of her marriage or 
the Gowna ceremony and a gift to a sondn-law on the occa* 
sion of tbie daughter’s roarri'^e provided it is of a reasonable 
amount.^ In the recent case of Kamala Devi v. Bachulal," 
expressing their views on the widow's power of voluntary 
xraiuference of |aoperty without considerations to a daughter 
or a son'iQ'law. their LMdships of the Supreme Court sai^ 
*'Gifts by a widow of landed property to htf daughter or sms- 
tndaw on the octasion of marriage are well recognised in Hindu 
Law. If a promise is made of such a gift fw ca* at the time of 
the masriage dmt premue may be fulhlled aft^wards and it is 
not to make a gift at the of the maniage but it 

stay be afterwards in fulhlmem of the piMnise.” 

ReftfTing to, a series of casea oe the subject^ it may be 
said that a female limited owner U estided to make a va^ 
donation of movable or imssovable fvoperty inherited by hfr 
from her husbaad to a da^hcer or son-ia^'aw if it ^>ee not 
exceed reasons^ limit. With regard to the term 'reascxiable 
Ufliic’ we may reto' (o Emiaeni Galb t*. VeeranarayarTa.^ Is 

■ ?.r:n 
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Ui.e «« Che widow made a gift of about j of property (ent^ 
extent being aace 3^). Giving judgment Gbandra I^y. 
I. »id. “No bard and faac rule can be Uid down ai to wlwt ^ 
; reasonable extent in a matter of this kind. N^mally. if bm 
ol the property » gifted away, it would uot be deemed to be a 
reasonable fraction of the estate. In the chcumiuncea of the 
instant case a gift of property of about | of the entire estate 
ii unreasonable and one aae of land wUl be within reasonable 
limiti/' 

POWBJU OF A WIDOW TO ALIENATE PEOPEETT WITH THE 
CONOENT OF THE HUEEAKD’E UBlEd 


A question arises whether the consent of reversiouers 
will completely validate an alienation by a widow or other 
limited female heir which is not supported by any legal 
necessity. This question was first mooted in the case of the 
Codtetos of MasuUpatam v. Cavaiy Vencata,^ wlicre their 

Lordships of the Privy Council said >“.on the other hand, 

it may be taken as established that an alienation by her which 
would not otherwise be legitimate, may become so if made 

with the consent of her husband's kindred.the exception 

in favour of alienation with consent may be due to a presump¬ 
tion of law that where that consent is given the purpose 
follows rbe alienation is made must be proper.” 

Again, the Judicial Committee in the case of Raj Lukhee 
Debea v. G<Aool Chunder* laid dowa : "This kindred in such 
case must generally be understood to be aU those who are 
likely to be entrusted in dispudiig the transaction. At all 
events, there should be such a concurrence (d the members of 
the family as suffices to raise a presumption that the transac¬ 
tion was a fair one and one juwified by Hindu Law.” With 
regard u> the practical application of this general principle 
Uuste are confliaing views in the High Courts in India. A 
Full Benda of Allahabad High Court in Ramphal Rai v. Tula* 
kural*^ observed, "The plain principle dedqdble from these 
rulings of the Privy Council is. that in order to validate an 
alienation by a Hindu widow of her deceased hu$band*s 
estate for purposes other chan those sanctioned by Hindu 
Law, it must have been the consent of all those amotig his 
kindred) who can reasonably be regarded as hiaving an interest 
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in questioniDg the transaction.” Thus they held that the 
rights o£ a remote reversioner who after aU has a comingent 
ioieresc in the estate were not affected by the consent ot ^ 
Jieir presumptive to an alienation by a widow. But we may 
add that since later Privy Council and Supreme Court deci¬ 
sions this view is no loiter sound even in Allahabad- 

CONSfcNT OF THE REVERSIONARY HEIRS FOR THE TTME BEWC : 

HOW FAR SUFFICIENT? 

The High Court of Calcutta adopted a diffeeat view- 
In Nabokishorc Sarma Roy v. Harinaih Sarma Roy,® a Full 
Bench laid down that under the Hindu Law prevalent in 
Bengal, “A transfer or convtTance by a widow upon the 
ostensible ground of legal necessity, such transfer or convey¬ 
ance being assented to by tho persMj who at the time is the 
next reversioner, will conclude another person not a parry 
thereto, who is actual reveisioner upon the death of the 
widow, from assenting his title to the propCTty.” Sir Richard 
Garth, CJ. of the Calcutta High Court pointed out, ''If it U 
once established as a matter of law, that a widow may relin¬ 
quish her esute in favour of her husband’s heir fw the lime 
being, ic seems impossible to prevent any alienation, which 
the widow and the next heir may thus agree to make*’.® Tlxc 
Calcutta Full Bench seenis to hold the same view as confiiir'^d 
io Behari Lai i'- Madho Lai by the Privy Coundl where their 
Lordships observed, '‘It may be accepted that, according to 
Hindu Law, the widow can acccferaie the estate of the heir 
by conveying absolutely destroying her life iniereat".** Aa to 
the priority of this, see below, 

The Madras High Court has taken the Calcutta view so 
far as it lays down that a widow can make a valid sutrender 
o£ ha entire estaw to the next reversioner for the time being. 
But cbe Madras High Court does not ^ow that an alienation 
a postiem of the property with the concurrence of the then 
next heir is valid.* The point was raised in Vinayak v. Govmd*® 
also where Sir Lawrence Jeokihs, C.J. said, “There can be no 
question that apart from legal necesMty, a widow can validfy 
alienate land that has devolved on her from her huebatxd with 
the consent of the leversioucr. The basis on which this rests 
u a aiacter of oootroveny- TBe High Court of Calcutta on the 
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whole appears to favour the view that cho cocucQt deuvea Ua 
effea from ibe power supposed (o reside in a widow of acceler¬ 
ating, by the surrender of her own inierest* the interest oti 
the tevenioners. It is impossible not to feel some difficulty 
as to this doctrine; for It would seem to reM on the applica¬ 
tion to a Hindu widow’s estate of the English doctrine of the 
merger of a particular estate, with a result that the devolution 
of a property according to law k influenced by the acts of 
chose who are simply in the possible line of succcssiun.”' ’l ltc 
other view is that the consent of the persons interested to^ 
oppose the iraotacdoo evidences its propriety, if not its actual 
necessity. This has a parallel in the law relating to a widow’s 
adoption under certain circumstances and it findi support in 

CCKts".this view has. too, in a large major the sanction of 

the Privy Council.turning them to Bombay, the High 

Court here appears to have accepted this view rather than 
that which finds favour in Calcutu.” This was the state of 
authorities in India, when the question was raised before die. 
Privy Council In the case of Bajrangle Singh v. Manokarnika 
Bakhsha Singh.* Reviewing the judgmatic of all the High 
Courts, their Lordships of the Privy Council pointed out 
that the rule laid down in the case of Lukhee Debi v. 
Qolap Cbundet** was accepted in the Indian peninsula and 
chat the only point needing cooiideration was '’the quantuna 
of consent necessary". Expressing ibeir views on the subject 
their Lordships of the Pri^ GooitdV bid down, "The High 
Court of Allahabad, indeed, does not recognise the valldicy of 
surrenders in favour, or alienation with the consent, of pre* 
•uroptive reversioners, so as to defeat the title the actual 
rtvmioner. at the time of the widow’s death. But 
this restriction is at variance with cho practice in other parts 
ofl India in which the MUafuhera Law prevails. Iheir Lord- 
ships have not been referred to in any cases in the province 
of 6udfa in which this restriction has been acted upon; and 
though they would be unwilling to extend the widow's power 
of alienation beyond its present limits, they cannot adopt the* 
f^^her limitations which the AHahabad Kgh Court ba» 

3 * t Co eitabBA. They agreed with the High Oxm oP 
tta* chat oT^fiharily the consent of the wlmle body of the 
persons constituting ffie next revenioa should be obtaiRe<i 
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iboi^h there may be case« la which special dicumsuncei n^y 
render strict enforcement of dus rule impowiWe.” The prin¬ 
ciple suied in thi$ case settles tlat the cwjcurrence of th* next 
reversioner or revcrsloncR will maie an alienaiioo valid. It 
does not make any difference if the aAseot of ali the rever 
sinners is taken aft« the adienation because every adoption or 
ratification of an act already done has reaospective effect and 
is equal to a previous request to do it< In the ^se before 
the Privy the widow alienated the entire pr<^>*rty 

piece by piece by successive deeds, Therefore the case may 
be taken as a leading authority for the proposition that a 
widow may validly transfer a portion of her husband's 
perty with the concuirecce of the presumptive reversioners," 
But the Madras Hi^ Court took a different view and adhered 
xo the principle stated by the FoU Bench of that Court, in 
whidi it was hdd that the alienation ia <*dor to be cffectxve 
must compois© the whole of the limiied ©a^te." In d** caea 
of Rangoppa v. Kamti," the learned Judges of the Mhdrw 
High Court disapproving the coniroverey pointed out that the 
said Full Bench has been practically overmled by the decisi<»i 
d the Judicial Commitcee. There was thus a coniict between 
the Calcutta and Madras rulings on the interpretadem of ihe 
dfirieions in Bajarangi Siogh, v. Mancdtamika" on this point 
At leogch the case c€ Rangaflagii v- N ach ,l a ppa** is lo be 
considered a paramount authority on the subject. In ihi* 
case not only has the effect of the concurrence of the iev«' 
aionars been thoroughly discussed but also the Judicial Cotd- 
oiteee has removed certain misappidaeasioos and muund«r 
sanding ccmcerning the legal consequences of GMBent el the 
rwetrioo to an alteastioa by a widw and hae es a Wt a bed 
lew. Thus la due c*»e^ their Lorddupa of dm ftivy Council 
"Whea tho alienatioo ol the whole or part of the estate 
ia he supported on the ground of aeceesity^ then if such 
Moesrity i& not proved ahunde and ffie alienee does not fcxne 
tp qmr y on his pan and hoaest beliefi in the necessity, the co^ 
sent of such reremoness as mi^t faariy be expected to be ennu*' 
4d ao dilute ihe naamctiOD will hi held to affixd a petaMp* 
rive proof whfichi if n^ rebu««d by amtsary pnei, will v^ 
die tweactiea m a right md proper utte." &pre$wng 
tMf views with cm the tooMit oC the be^tirioa to a 
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alienstion by a widow in the ca$e of Xaliabanker v> 
Dhireodra Nath** their Lordahip$ of :the Supreme Court point* 
ed out, “When an immediate reveraioner joina an alienation 
by way of a cD<^age by a Hindu widow, tjM alienation being 
by way of mortgage, no queation of sumnder can arUe. The 
immediate reversioner must be deemed to have consented to 
the traniaction. Such consent may raise a presumption that 
the transaction was for legal necessity or that the mortgagee 
had acted therein with proper and bonafide enquiry and had 
satisfied himself as to the existence of such necessity. But this 
presumption ts rebutted and U is open to the actual rever* 
sloner to esublish that there was in fact no legal necessity 
and there has been no proper and bonafide enquiry by the 
mortgagee.” 

From the above mentioned observations we may deduce 
firstly that whereas normally consent implies personal acquies¬ 
cence irrespective of impropriety of the conduct consented or 
assented to. in this context the consent provides the alienee 
with a presumptive proof which if not rebutted by a contrary 
proof will male the alienation valid. 

As the concurrence of a reversioner raises merely a pre* 
sumption it is open to the person disputix^ the alienation 
(Le. remote reversioners) to show that there was no necessity 
tor the ^ienation. The effect of the consent is therefore to 
shift the oous of proof, which originally was on the alimiee, 
CO the reveniooer." 

“Prior to ihh statemnt of the lMw'\ says $. V. Gtxpte, 
'The view wu sometimes held that consent operated prttpriQ 
vi^re <x consent itself vaHdated an alienation and iC was 
therefore not open to a reversioner, whether then in existence 
or not and whether he had himself consented to it or not, to 
question the alienation; in other words it was thought that 
consent of the reversioner conclusively established necessity. 
This view was based (apart from casual expressions in certain 
other dedssons) upon the decision of the Privy Council in 
Bajrangi’s ca«.» The Privy Council has held in Rangasami’s 
•Mse that Bajanngi's case did not lay down any such preposi¬ 
tion,* though cfftain obsciVadon in that case undoubtedly 
^teested it The Privy Council in staling the real effect Of 
jconsent said that the view (bat consent doc» not give forte 
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se though onJy tenueively expressed in Collector of 
MasuUpatam v. Cavaly Venkata’*^ (where it wa& £r&t mooUd) 
was corroborated by much subsequent authority, such Raj 
Lukhee v. Kokool Ghunder^^ and other dedsions”.^ (See also 
footnote 105.) 

In the case Rangasami v. Nachippa^ reviewing the 
judicial opinion on the subjea, the Judicial Gominittcc has 
further laid down, **But further if the matter be considered 
on principle it seems clear that this must be the true view. 
For first if mere coosent as such of the reversioner should 
validate an alienation, then the rule as to the total surrender 
would be an idle rule. And secondly mere consent could only 
validate on the theory that the reversioner together with the 
.widow (limited heir) represented the whole estate. But that 
is impossible unle&s the zeveisioner has vested interest, where' 
as it is settled that he has miy a spts ntccepionis. 

Similarly in the very recent case Seetbaramayya o* 
Sama Chandiayya^ where the plaintiff filed the suit as one o£ 
she next reversioners fer partition and possession ot his one 
third share in the properties of the last edale holder after 
setting aside the alienations made by the widow of the latter. 
A. Subbaiao, C.J. of Andhra High Court said, *'During the 
lifetime of a widow a presumptive reversioner has only a spas 
succassionis in the estate of the last male holder and he cannot, 
therefore, purport to convey the said interest or otherwise 
^eal with it. His rights in the pn^erty would be crystalised 
<oXy after succes^n opens. But after succession opens or 
even during the widow's lifetime, he may elect to stand by the 
transaction entered into by the widow or otherwise ratify k, 
4n whidi case be would be precluded from questi«mii]g the 
transaction. But if the presumptive reversioner is a minor at 
*tbe time he bu taken a benefit under the tiansaaion", his 
'Lordship continued, **che principle of estoppel will be con- 
tfoUed by another role governing the law of min^s. A minor 
'Obviously cannot be compeired to take the benefit of a aans- 
action which will have the effect depriving him of bis l^al 
tights, when the succession opens. But a minor cau certainly 
afeir attaining' majmicy rati^ a transactiou entered into on 
bis behalf by the guar^n. If he so ratifies the transaction 
<«nteced ifito by the guardian and accepts che benefit there* 
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und«r, ihere anaot b« wiy difference in ihe application of 
the principle in action. The fact would be the aunc/' 

From ihe rulings of tke aforesaid caaea we may draw a 
coftcluiion that to hold otherwiae would have been to Uy 
down that the concurrence of aorae of the rcver^era aerve 
the purpoac of raUiog an estoppel agairut all the revereion— 
a ataiement which war contrary both to iwincipla and autho¬ 
rity because no reversionary heir can be uid to claini through 
or derive hi* title from another leversioner.* 

PROBLEM OF WITHIAAWAL OF ABSENT AND ALUtCEO AFFECT OF 
conbuarahon 

A further question has arisen namely whether the cat- 
sent of the reversioner docs not prevent him from impeaching, 
the transaction if he took no consideration for giving his con¬ 
sent, The question that rose for consideration in the Privy 
Council in Rangasami v. NacHiappa"* was whether a prospec¬ 
tive reversioner who took a mortgage of a portion <A. a pco^ 
perty from an alienee in whose favour the property was 
transfer r e d hy a widow, was estopped from disputing the 
validity of the alienation on the d^th of a widow. Dealing 
with ibis quesdon Lord Dunedin said, ''How can it be said 
tbac the plaintiff by any act of bis, led the respondent to think 
chat something was true then to act on that belief ^ The 
learned Judges of the Appeal Court rest their opinion on the 
case of Rajrangi Singh. Tbeir Lordships have already examined 
Ghat case and itacod whu iia their view U ehe Bue import ol 
the judgment. But apan from that il Bajcangi Singh's case 
bid been decided on the ground of estoppel, it affords no 
parallel to che present case. In chat case all the reversionera 
in being had consented to the alienations. They were bound 
by their own consent and the post ne^i were held to claim 
chsough chose that were bound. Here the plaintiff never con* 
sented Co thh deed nor is his claim cnced through lUngasami 
even in die maccer of descent*^. 

It is acoepted is a rule that once a reveraionary heir h«l 
given his concurrence he could not question the alienatio* itl 
Ac time of an actual succession to the eacate. But the AndhEBi 
Kigb Court fn Subbaiaddl i/. Govinda fUddi>^* has oken- t 
diffcRni view. There IL a Hindu widow. *dnkbnlsw 
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de«d’ in respect of certain land in favour of ber daughter S. 
The plaxaiiff who was K’s grandson from another dai^hter, 
was living with K. at the fitn^ of the execution of *dal:hal- 
deed’ and the stamp-paper for the deed was also purdiased in 
his name. The plaintiS attested the deed and was identify' 
ing witness at the of its r^isiraiioo. DeUveriog judg¬ 
ment UmaniaheswaraTD J. said, *‘A {resumptive reversioner 
who assents u> the alienation of the widow without receiving, 
any consideration is not bound by the alienatiwt apart from 
the doctrine of estoppel or election." 

Thia case has been contradicted on tbis point by the 
Supreme Court in Sahu Madhu Das v. Pc. Mukunda Rama.'** 
There their Lordshiys pointed out, ''Where the plaintiff bad 
assented to the arrangement with full itnowledge of the facts 
and accepted bene&c under it, he is precluded from avoiding. 
it and any attempts he made to go behind that assent when it- 
suited h:$ purpose could not render the assent once given 
nugatory even though it was given when be was not m Situlo 
and even though the assent was to the series of gifts.’’ 

With due respect we may say that the Andhra case is un¬ 
sound. On principle it would seem that the validity oi the 
transaction is unaffected by the taking or not taking of conu* 
deration, and that bonaflde consent once given raises the 
presumption referred to by the Privy Council and subsecjuent— 
ly by the Sufueme Gomrt. 

RATIFICATION 

Ob the question of ratification their Lordshi]>s of the Tt'(7Y' 
Couacil made the following observation: ”No doubt Oaat is- 
amo^er view which ia not estop(>el. but is e xp r e ssed by one- 
learned as ratification. It is scarcely that, though ic migbs be 
hy|KTcritidAn to object to the use of the word. What iQ is* 

based on la .an alienation by a widow is not a vwd. 

contract. it is only vmdable B ijoy Copal Mukerjt v. Krishna 
Mabaiffu E^f.^ Now in sdl cases of voidable coatnas, xhe^ 
is a genera] equitable doctrine common to all systems that he 
wbd lias the right to complain must do so when tbe z%ht* tff' 
action is properly open to him and be knows the facts, 
thOFefbre, a revenkmer he became in tittsfn to teduce the* 
eee a f e to possession and knew of die alienatfon, did something* 
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wbicb ihowed that he treated the alienatious a^ good, he would 
]o«e his right ot compiaint, ThU may be spoken o£ though 
scarcely accurately as latlficatiofi. In some cases it has been 
•expressed as an election to hold the deed good^Madhu Sudhan 
Singh V, RooU'’.^‘ (See also footnote 115). 

In the Full Fench case oC Fateh Singh v. Thakur Ruk* 
mini Rawanji^** in the High Court of Allahabad, the majority 
.opinion seems to have been based on raiificatioo of ele^on. 
‘Ulash J. baai&g his judgment on still wider grounds observed, 
’'’It does not matter whether it ia called an estoppel, an dec* 
tion or et^ui table bar, we have to give effect to the acta and 
intentions of the parties as evidenced by their conduct unless 
prevented by some statute, or by some insle of law or equity’'. 

A Full Bench case of the Bombay High Court in Rama* 
xbandrappa v. $ayad Khan Mlthl Khan*^' where the presump* 
ctve reversioner joined the widow in the execution of the deed, 
laid down that it amounted to a clear election to hold the 
transaction as valid. In other words where the reversioner 
.approved of the alienation made by the widow, it was evident 

the transaction was valid. 

Again, a Full Bench Case ol Ramabotoyya v. Vira 
B^havayya'^* in the Madras High Court may be mentioned 
in connection with the subject under discusdon. There thie 
pldniiff. the prestunptive reversioner, executed a document 
'Completely relinquishing all the rights as prospective tevar* 
eloner and giving full coiuent to the transaction, Coutes* 
Trotter GJ. found it difficult to rest his opixuOD either on 
the doctrine of estoppel or on the doctrine of eleciioo, For 
the sake of unifonniiy, however, he preferred the Full Bench 
decisions of Allahabad and Bombay High Court and evolved 
^ diird doctrine or formula on grounds of equity and expressed 
bjmself ai follows : ’’Where alth^gh no one has been demni* 
fted, so as to call into operation the doctrine of estoppel and 
the revcfsioner has taken no pecuniary benefit to bring himself 
within the meaning of the strict doctrine of election, he baa 
nevertheless positively and definitely chosen to announce bii 
intention and m fact agreed to abide by the act of the widow/' 
In the recent case of Subhareddy v. Goviodaieddy^*, the Andhra 
High Court seems to have a different new. There, K. a Hindu 
widow, executed. a Dakhal deed in rttpeci <A certain laada 
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ia favour of her daughter S- The plaiiitifi, who wa» 
grandson trom another daughter, was living with K at the imie 
of the execution of the Oakhal deed and the stamp paper was 
also purchased in hU name. The plainiifi attest^ the deed 
and was an idencifyiog witness at the time of its registration. 
The relevant terms of the deed Vp«rc as follows : "As the pro 
percy, soon after the death of your father, passed into your 
possession towards (your) share and as there was no public 
document, you re^^uired me to execute a Dakhal'deed (convey¬ 
ance deed). Therefore, you shall henceforth be paying Govern¬ 
ment costs etc. from now onwards and enjoy the property from 
now onwards from son to grandson with powers of sale, gift, 
mortgage and exchange. Neither myself nor my successors wiU 
question either you or your heirs. When you demand I 
am prepared to relinquish the Patha in my name and transfer 
it y> your name. If in respect of this Dahhal<deed any dispute 
etc. arises, I shall see that this Dakhaldeed is given effea to.” 
After the death of S, when succession opened, the plaintiff as 
a next revers toner brought a suit for possession of land against 
the defendent who claimed through a donee from S. Uma- 
roaheswaram J. observed, "The facts of the case did not 
warrant the conclusion that the pbintJS positively and definite¬ 
ly announced his attention chat the donee should take an 
absolute estate in the suit property or chat he agreed to bU 
grandmother K, conveying an absolute estate to her daughter 
so as CO ensure beyond her lifetime and bind the estate. Aa 
the alienation was not effeedve for l^al necessity or benefit 
Co the estate, the alienee was not entitled to an absedote’ 
estate. Viewed as a gift, not having been executed fot pur¬ 
poses sanctioned by Hindu Law, it would not imporo an ab¬ 
solute tide CO the donee. There was no iixdLcacvm in the 
document thac the widow K wanted to enlarge the estate of 
her danghter. The words tbac S might enjoy the ^opaxy 
itom eon to grandson with powers of sale, g^C, mortgage an^f 
exchar^ did not per se establish that she intended to convey 
an atnoluce estate to ho daughter .... A transfetne of ft' 
widow^s estate is certainly entitled to continue in possesion 
during' the lifetime of tl^ widow unless other c^umgencies 
like TenaiTiage or adopdoa etc.' take place. The interest con- 
veyed to the transferee is not Mily transmissible to hia heirs at 
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law but may aUo be sold, mortgaged, exctenged or gifted during 
the lifetime of the widow. Even assuming that the plajni;i£ by 
attesting the document was fuUy aware of all it« terms, it did 
not amouoi to an unequivocal announcement of bis intention 
io hold the deed good and that he would not recover the pro> 
perty from the donee or hU successors after dte deathi of the 
widow. Hence, the plaintiff was not stopped from recovering 
.the suit property*." 

From the facu of the above mentioned case that the plain* 
Jiff anesced Uue deed and was an identif)dng witness at the time 
of its x^istration. it is lubmitted, U is evident that 'the plain* 
tiff has given his consent to the execution of the deed. In such 
circumstauces consent implies personal acquiescence irrespective 
of the impropriety of conduct consented or assented to. 

Further the learned judge said, "The plaintiff herin who 
attested the gift deed did not know whether he would ever be 
such a reversioner in fact a$ would give him a practical interest 
40 quarrel with the deed of the gift'*^” 

We may say, it is submitted, that the law has laid down 
oertaio rules which generally govern the reversion either singly 
or as a body but hat not laid down any ^edal rule for a person 
who becomes a rever s ionary heir due to some contingency. Thus 
the law cannot offer some special (Mivilcges to the plaintiff 
in this case. 

Tim fubjoct was dxscusaed by the Supreme Court in Sabu 
Madbo V. Mukand Ran.* There me proper ti es io the four 
suau belonged to Naoak Cbasd wlio on 2drd July iShb, 
leaving a widow P and three daug^kstfs H, D. and H. On 
his death his widow P succeeded. She died ib January 16711 
and the estate then went to the three daughters. Of them D 
died in 1861, M in 1912 and H in 1919. The plaintiff's rights 
m Yumsiooer accrued on H's death in September 1919. But 
before this >caffl« certain alienation wbkh the plaintiff di^Ieng* 
ed in the preMnt sent. The pteiniiff’s ewe wn that D 00 ^ 
had a life esute and as there was no necessity, the mortgage 
and s ulrstfqWiJ t auction purchase did Dot bind him. Bose 
of die Supreme Court dbtmrv^ "A terily arrangement cdv. 
as a matter of law, be implied from a long cotove of dealings 
between the pdt^ies. Any thle temveyed by a fahi eed owtftf 
by gift or otherwlA vroold not he void, it a > euhi o^y he vofd* 
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^ble. It would be good as against all cbtt words except tbe 
reversioner who succeeded when the revenion opened out and 
he is the only person who would have the right to avoid it; 
^nd it woul4 continue to be good until he chose to avoid it. 
Therefore, if he does not avoid, or is precluded from doing so, 
•either because of the law of the limlution or by his own coa~ 
duct, or for any other reason, then no one eUe can challenge 
it; and (he law Is chat once a reversioner has given his assent 
Co an alienation whether at a time or aa a pare of the transac¬ 
tion, or later as a distinct and separate act, he Is bound ihoi.^h 
may not be, and having given his assent he cannot go back 
•on it CO the detriment of ocher persons, all the more so when 
he himself receives a benefit. Any attempt to go behind ihac 
assent cannot render the assent once given nugacary even 
.though it was given when he was not in iituip and even though 
the assent was to a series of gifts^/’ 

CONSSNT OF NEXT FEMALE KEVEESIONER 

An imporcanc distinction must be noted : Where the next 
reversionary heir is herself a female whose interest is the quali 
hed one of Hindu widows, her concurrence to alienation wiU 
not bind the male reversioner who takes an absolute property. 
In Bepin v. Burga it has been laid down in Bengal that the 
consent of daughters to the sale of immovable property by the 
widow does not raise any presumption of law that the purpose 
for which thn alienation was made was proper so as to pass an 
absolute and indefeasible estate to the alienee.^ 

Giving reasons for the incompetency of a female heir's 
•cceseiu co raise a presumpcion^ hhr. $. V. Gupte pouts out. 
"'It was so held 'having regard to the state d dependence in 
which all women are supposed by the Hindu Law to have cbeir 
being'. The coatfurreDce, therefore, of a female, 'albeit the nearest 
in sucossion*, cannot be regarded as affording the sligboest 
presaxDption chat the alienation was a justifiable one^.” 

We may say that it is stated by Lord Bunedin in Raugat 
'«ami's case that ‘consent does not give force p€r u but is of 
'evidential valued-evidence that the alienation was under os- 
cumstances which lenderftl it lawful and valid’. Accordingly 
if the concurrence mer^y affords presumptive prCM^ and not a 
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conclusive proof, how u ibe concurrence of tlfc next woroatv 
reversioner sufficient to raise a presumption ? 

The position of a female reverisioner, for instance a 
daughter or a siiicr etc. governed by the law of the Bombay 
iiate, where ahc takes an absolute estate, ia different from the 
othei' female reversioners either in the Bombay Sute or other 
states of Bidia where they acquire simply a qualified estate in 
inherited property. She is supposed to enjoy the same privilege 
as any male reveraioner. The rule may be juadfied on the 
grounds, firstly, that sbe acquires an absolute aod complete 
owner^p In the property inherited by her, and secondly, she 
is no less a sp^s suceasfionU than any male reversioner. 

AURNATJON BY A WIDOW WrTHOUT TKT CONSDO' OF REV2RS10NARY 
«B1R OR WITHOUT JUSTIFYING PURPOSSS IS NOT VOID BUT 

VOtOABLE 

The alienation by a Hindu widow without the concur* 
rence of the reversionary heirs or in die absence of any justi¬ 
fying necessity is not void but fs voidable. The reason for 
the rule is that sbe is not a tenant for life but ia owner of her 
husband’s property subject to certain limitation^ on alienation, 
and subject to its descoading on her husband's next heirs upon 
her demise. But she may ^ienate it subject to certain restric¬ 
tions being ctmiplied with. Therefme her alienation is not 
entirely void but it is prima fade voidable at the election 
of the reversioner. He may thitk fit to ratify or he may at fids 
pleasure avoid it.** 

In Ran^uda Aunagaud v. Bluusaheb in the Privy Goun- 
dJ, Lord Sinha observed. ‘It is settled law that an aliehaiion 
by a widow in excess of her powers is not altogether void but 
only voidable by the reversioners, who may either singly or as 
a body be precluded from exercising their rights to avoid it 
either by express ratification or by acts which treat it aa valid' 
or binding**’." 

The Hindu Succession Act, 1966, puts women on a par 
with men in respect of enjoyment of property possessed by her. 
She is DOW as much an owner of her property as is a mah of 
his properry. Neither will the Hindu woman suffer any pro^ 
pHecary disability merely by reason of her gender, nor wifl htt* 
power of alienation of (»opetty be fettered by any rule or 
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cusiouj. The only restiiciion whldi can eust in regard to her 
proprietory rights will not bo due to any rule of Uw hut be* 
cftusei the giver of the property may wane to give it to her 
subject to limitations, As by virtue of section 14 o£ the Hindu 
Succession Act, 1956." the widow become^ full owner of the 
property inherited from her husband, she nay alienate it by 
gift or, <)Lherwise like any other full owner. 
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CHAPTER IV 


THE WOMAN'S RIGHT OF SURRENDER 

The word ‘surrender’ has been defined in the following 
tenos: “An assurance restoring or yielding up an esute, the 
operative verba being 'surrender and yield up'- The term i& 
usually applied to the giving up of a lease before the expira¬ 
tion of ic: it generally means the giving up o£ a lesser estate to 
a greater; a release is the giving up of a greater to a less 
interest, enlarging the iatter. The effect of a surrender is to 
pass and merge the estate of the surrender to. and into, that 
of the surrenderee."^ 

ORIGIN OF 1H£ DOCTIUNE OF aUR|(£N£«K 

It is necessary to enquire at the outset, whether the doc¬ 
trine of surrender by a Hindu widow of her husband’s estate 
for the lime being is one which finds a place in the texts of 
Hindu law. Expressing his views with regard to the foundation 
of the doctrine Mr. J. R. Gharpure says, ‘"The whole doctrine 
of surrender is a creation of judicial dedsiom. Ic is unknown 
eo Hindu Law/'* la the case of Vaidya Nath vs. SavithrL 
Kumaraswami Sascri, J. of the Madras High Court pointed cut 
that (he whole doctrine of surrender and consequent accelera¬ 
tion of (he reversion has no basis in Hindu Siwids but has 
evolved by Court of Justice on general pdodples of j«d$- 
pcudence*. But quoting the rdevanc texts, Sic Afucosh 
hfookerjee, J. in the Full Bench case of Debi Prasad vb. 
BhAgat*. held chat (he dseory eff surrender or reliqtdriunmc 
finds nqaporc io the andeuc Smiios. They are die cexcs of 
Kacyayna, Vywa and Narada deed by Jimutavahana in the 

Firstly. Ratyayana points cott •. ‘<L«t the childless widow, 
presming unsullied die bed her It^ and abiding wish her 
venerable procAtor, enjoy with moderation the pre^aerry usdl 
her death. Aicer her let the heirs take it*." Secot^y,' it' Is 
observed in the Mahthfittroia '■ '7<r women, tha berhage of 

thdr hosbaod' ia* pToaounced ^qslicabie to ose. Let not 
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‘women on any account make waste of their husband » wealth’/' 
Finally Naia^ says, ''When the husband U deceased, his kin 
are the guardians oi the childless widow. In the disptwal of 
tbe property and care of herself, as well a» in her ntainienance 
they have full power. But if the husband’s family be extinct 
or contain no male, or be helpless, the kin of her own father 
are the guardians of the widow, if there be no relatioru of her 
husband within the degree of a *apinda.‘'* Besides these 
another text' may be mentioned, wherein the author of the 
Dayabhaga observes that the persons who would be next heirs 
on failure of prior claimants, succeed to the residue of the 
the estate remaining after her use of it, upon the death of the 
widow in whom the succession had vested in tbe same manner 
as they would have succeeded if the widow's right had never 
taken effect. As the words 'if when her right ceases’ {or if ti 
had never taken effect) are comprehensive enough to include 
also cases of termination of teniue other than death, it has 
been held chat the principle of siurender has been prefigured 
the author of the DoyabJiA^. 

It is submitted that che texts quoted by Jimutavabaoa in 
the Dayabhaga are vague and ambiguous. Not to speak eff 
tbe modern doctrine of suirendo a^ a whole, they do not even 
give any specific indication of an essential requisite of 
surrender. 

Ih the case of Naevar Lai Punjabbai vr. Dadubhai Mamu* 
bhai” discussing this point B. Z. Mookerjee. J. of the Supreme 
Court sayss "The law oS surrender by a Hindu widow, ai it 
stands at present, is for che most pan judge'Ciade law, chough 
2c may not be quite correct that there is absolutely no texctsal 
authority upon which the doctrine could be founded, at lease 
Impliedly. So far as the Dayabhaga law is concerned, its 
crigin is attributed to Jimutavabana's commentary on the well- 
known text of Katyayana, which describes the interests of a 
childless widow in the estate left by her husband and the 
rights of the reversiooers after her death.’* 

His Lordship continues, '*Wbile commenting on Katya* 
yana's text, Jimutavahana lays down that the peiacms who 
should be tbe next hein on Nilure of prior claimanta, would 
get tbe residue of tbe estate aft^ her use on the demise of the 
widow in whom the succession is vested, ae they would baVe 
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wcceedcd if xht widow’s lighis were non-existent <* destroyed 
<in other ways).” 

Suba Rao, G J. of the Andhra High Court considering this 
question in a recent FtiU Bench case of Rami Reddi vs. Asia 
Rasanuna“ points out: "Thot^ Jimutavahana indicates 
that tte right may be destroyed in other ways, he does not ex¬ 
pressly sutc, as I have already pointed out, that a surrender is 
one of the modes by which her estate can be put an end to. 
In any view, even if the doctrnc can irapliediy be gathered 
from the commentary of Jimutavahana, the incidents of the 
surrenders are not laid down in any of the texts. The deci¬ 
sions of the various High Courts and those of Judicial Com¬ 
mittee evolved the theory of surrender.” 

From ay, this diseuwon it is concluded that the doctrine 
of surrender is a product of the dedsLons ot the Privy Council 
and of the Courts in India. 

Commencing on the concept of surrender in English Law, 
B. E, Mukherjee said : “The word ’surrender’ cannot be said 
CO be tr«e from ambiguity. If it connotes nothing mc*e than 
the Englisii doctrine of merger and a Hindu widow, whose 
interest is usually chough incorrectly likened to that of a l«fe 
tenant^ under che English Law, merely accelerates the rever¬ 
sion by surrendering her limited interest in favour d the 
reversioner; undoubtedly no sunender can be effective if the 
widow has already parted with her interest in the property by 
a v^untary acc of her own or her rights wherein have been 
extingul^h^ by adverse possession of a stranger. The English 
doctrine ^ merger, though it may have influenced some 
the judicial, pronouncements, has really speaking CkO 
tmn to a Hindu widow’s estate, as it stands at present, is for 
the most part judge-made Uw, thoi^h it may not be quite 
correct to say chat there is absolutely no textaal autlK^ity 
upon which the doctrine could be founded, at least impliedly.” 
His Lordship continued, *’But CbCKigh certain terms and 
expressions of English Lsw have been made use of in a soran - 
Vhat looee sense, yet the radical idea involved in the doctrine 
of surrender by a Hindu widow is totally different from what 
is unplied in the meigtf of a interest in the reversionary 
estate under the En^ish Lsrw. In English Law the reversioner 
or remainder man has a vested interest in the pruperty and 
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bu righu are aimply augmented by che surrender of the life- 
estate. In Hindu Law, or the other hand, the widow, bo long 
a» she is alive, fully repre&cnta her husband’s estate, though 
her powers of alienation are curtailed and the property after 
her death goes not to bier but to her husband’s heirs. The 
presumptive reversioner has got no interest in the property 
during the lifetime of the widow. He has a mere cliaucc of 
auccessioQ which may not materialise at all. He can succeed 
to the property at any particular time only if the widow dies 
at that very moment”.^ 

junrciAL DKCisjoNa 

Proceedings to the judicial decisions on tbe subject wc 
may say that the earliest case that we have been able to dii* 
cover is Praiab Chandra vs. Joymoni”, where Trevor and 
Campbell JJ. said: '*We think it admits of no reasonable 
doubt that under the Hindu Law, a Hindu lady in possession 
can relinquish and by relinquishing anticipate for the rever- 
sicasers their period succession/’ 

The first paramount audacity bearing on the doctrine uf 
surrender is tbe case of Behori Lai v. Madho Lai Gyayal'^ 
whotin a Hindu died leaving behind a widow, two dau^ters. 
and a grandson by one of them. The widow, who succeeded 
to the estate of her husband, executed in favour of the said 
grandson, then the apparent reversionary heir, an ikiamamab 
which provided shat she was to retain the estate for her UfC’ 
and that the laid grandsew was to enter upon tbe estate and 
convey the same after hfsr death. Lord hlorris in delivering 
the judgment of the Judicial Coramiuee in that case explain' 
ed the theory of relinquishment in these wordk may be 
aoKpted that according to Hindu Law the widow can acceler* 
aso the estate of the heir by conveying absolutely and destroy' 
ing her life estate. It was essentially necessary to withdraw 
own Hie estate so that the whole estate should get vested at 
once in ibe grantee”.’* 

The scope of tbe doctrine of surrender has beem mev^ 
olahoraiely explained in the decision of their Lcudshaps of 
tkt Judicial CtHumitiee in Bangaswasu Ooujadan vs. Nadu- 
appa Gounclan.‘* Commenting upon the case of Bchari Lai 
vs. hCadho they <ay, ”thac t^ was no new doctruM but: 
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wa$ iht final sanction of a long series of decisions^ may 
be taken from Use opinion ^ Garcli, GJ. and Mictet J. in 
Mobokishoie vi. Hari Nalli Saima Ray^, which had been 
decided six years before Behari IM's case.” 

"It has been suggested chat the expressions in Behari 
Lai's case only meant that the widow should retain no interest 
in what was surrendaed, and ihac theref<x% a partial surren¬ 
der provided Chat the surrender was absolute as to that part 
was valid. This, however, is quite against ihe principle on 
which the whole transaction rests.*' Their Lcadahips further 
observed : *'lt is the effacemenc of the widow and an efface 
menc which in other dreumstances is affected by actual death 
or civil death—which opens the estate of the deceased husband 
to his next heirs at chat dale. Now there cannot be a widow 
who is partly effaced and partly not so*’.*’ 

One may say that surrender by a widow is not an aUena* 
don of any kind. It is merely a relinquishment ot an interest 
which the next reversioner ukes in his own ri^c, and not a^ 
a conveyance from the widow. The essence of the transac* 
titHi i» a bona fide completed abandonment of all interests in 
the entirety of the ^operty by .(he widow, 

OlSTlNCnON BETWEfN SinUt2Nn£R A^JSKATtON FOa 
LEOAL NeCZ^STIY 

In order better to understand this doctrine it is consider¬ 
ed necessary to mention the case of Nobc^shm^e vs. Hail 
Naih Sairaa Roy. where the Full Bench of the Calcutta High 
Court held: “A transfer or conveyance by a widow upon dre 
otteosible ground oi legal necesney. such transfer or CQBTey>< 
aoce being assented to by the person vdro ac ^ Ume is the 
next reversioner, will conclude another person not a party 
thereto. is the actual reversioser upon the death of the 
widow, from assertic^ his tide to Che propmy'’.*’ Delivering 
judgment, $ir Richard Garth, C.J. of the Calcutta High Court 
in that case said, *'If it is once established, as a matter of law, 
that a vridow may relinquish her estate in favour ^ her has* 
band's heir for lime heiag. k seems impossible to prevenii 
any alienation, which the wMow and the nesu heir may thus- 
agree » 

Ofte Qtty rynms nt ih2it the learned Ch^ /(Mice himself 
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.felc coluiderRble doubt as to Oxt ccrrectneK of this |trmcip)e* 
He was, however, swayed by the consideraUon that this prin* 
'dple bad beeo aaepted by the Calcutta High Court for many 
years past and they adopt^ the principle more on the ground 
of score itecisis. It may be further said that this view over¬ 
looks the facts that the rights of the reversioner who gives 
^consent at the time of the alienation are no better than spes 
Mccissionis, and the assumption that the widow and the 
consenting reversioners represent the whole of the estate ii 
not legally sound. As a matter of fact in that case, the alien* 
.aiion was justified by legal necesaity and the observations as 
to surrender are obiter, 

Another Full Bench case of Debi Prasad vr. Oolap 
Bbagai" of the same High Court may also be referred to 
which embodies an erudite discussion of our question. Al* 
though the actual question in that case was whether an alien* 
.acioo by way of mortgage by a Hindu wido^v of a portion of 
the estate of her deceased husband without proof either of 
legal necessity or of reasonable enquiry and honest belief as to 
its ealstence, but with the consent of the next reversioner for 
the time being, would be valid and binding on the actual 
reveraioncr, who is not the heir of the consenting party, -yet 
the entire subject was reviewed. Sir Asutosh Mookerjee, J. sum* 
tmarising the legal position laid down the following pr^ositions: 

“(I) When a Hindu Widow has alienated, in whole or 
in part, xht estate inherited by her from bsr hur 
band, the transferee can establish a good title 
against the reverslonaxy heir after her death, i£ ho 
proves that the alienation was made by her for pur¬ 
poses of legal necessity. 

(2) When a Hindu widow has alienated, in whde or 
in parr, the estate inherited by her from her hua«' 
band, the transferee can establish a good title w 
against the reversionary heir after her death, if he 
proves that be made proper and hena fide enquiries 
as to the actual existence of the legal necessity and 
did all chat was reasonable to satisfy himsdf as to 
the Buitence'of such necessity, 
tS) When a Hindu widow has alienated, in whole <sr 
in part, d)e estatd inhwieed by her husband, with 
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the cODseoi of the reversionaxy heirs, such cooaent 
may raise the prmumption that the transfer was 
for legal necessity or that the transferee had made 
proper and bona fide enquixles and had satisfied 
himself as to the existence of such necessity. To* 
raise this presumption depends upon the facts of 
each particular case, and, in all cases, the presump' 
tion raised by such concurrence on the part of the 
reversioners U rebucuble. 

(4) When a Hindu widow has alienated her entire 
interest in the estate iaUcriicd by her from her 
husband, with the consent of the whole body of 
persons entitled to succeed as immediate rever¬ 
sionary heirs, the transferee acquires a good title as 
against thfe actual reversionary heirs .at the time of 
her death” « 

Ccenmenting upon the fourth proposition laid down iiv 
D^i Prasad of. Golap Bhagat, Suba Rao, C. J. of the Andhra 
High Court said ; “I find it difficult to appreciate the principle 
behind the fourth proposition' laid down by the learned judge. 
Indeed, ihe learned Judge himself in the course of his judg¬ 
ment finds it difficult to sustain it on principle but accepts it 
as settled by yeevious decisions, particularly that Nobo- 
kishore vs, Harinath*'.* 

His Lordship further observed In Dcbi Prasad's case: “If 
the matttt were res Integra I would without hesitation adopt 
the view that the sale by the widow of the entire inheriianoe* 
to the then iminediau reversioner does not possess the cha¬ 
racteristics of a real relinquishment by her, as contecaplaced by* 
Hindu Law-^vers. A widow, who transfers the property for 
a consideration of retains an interest in the purchase money, 
cannot by any stretch? of language, be deemed to have relin¬ 
quished her interest in the estate of her husband: the estate by 
her action has, in essence, only undergone a cransformaiion and 
the immoveable property has been converted into money, which 
may be Ruffled out of si^t as land never can be".* 

One may comment that if the transfer of the wb(de pro-* 
perty in favour c^ the reversionary heir for consideratcoo did 
not, on cfaSs view c£ the law, Ik^ good an alienation by a 
widow in favour of a third party with the awcurrence of the* 
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reveruontry heir would noL be a better poeition. In that case 
^80 the widow would only be converting immoveable property 
into cash. The u*an»ction can only be justified on the ground 
chat the widow and the reversionary heir together represent 
Che euate and both of them can transfer it in favour of a 
third party—a propoaitioa which can hardly hold good when 
the presumptive or apparent reveraoner cannot satisfy the 
requirement of being the one to take on her interest in ceasing, 
since her interest has not ceaMd when she enters into the agree* 
ntent in question. 

But it is legally recognised, as mentioned above, that a 
revffsfonary heir has no interest except a sptt swcesfionu 
and that the widow alone represents the whole estate. The 
subject was dealt with mere comprehensively by the Judicial 
Committee in Jlangaswami w. Nachiappa Ooundan.** In that 
case the mother of the deceased last male holder executed a 
deed of transfer to one Rangaswami Coundao, a nephew of 
her late husband, who was then the next reversionary heir to 
her son. The transferee enjoyed the properties under the deed 
till his demise, when they passed co his nephew, defendant 2 . 
The appelant who was an actual reversionary heir along with 
the defendants ( 1 ) filed the suit f<» recovery of his share in vhe 
pretty, The suit was deaeed. In that connection their Lord- 
ships reviewed the whole law on the questiem and defined it in 
these words, "^1) An alienation by a widow ^ her deceased 
husband’s estate held by her, may be validated if it can he 
shown to be a surrender of her whole' interest in favour of 
•the next .revenioner or reversioners at the time of the aliena¬ 
tion In such circumsunccs, the quesUon of necessity docs 
not fall to be considered. But the surrender nnut be a bonf 
fide surrender and not a device to divide the euate with U*e 
retwsioaer. (2) When an alienation of the whole or part of 
^ estate is to be supported on the ground of necessity, then, 

If such ncesaity ii not proved aliunde and the alienee docs 
not prove iaquiry on his part and honest belief in the nere»ity 
the consent of such leversioners as might fairfy be expected to 
b^nterested to quarrel with the transaction will be held to 
afford a prettimptive proof whidl if not rebutted by a c on u ^ jy 
TTOof, ^1 validate the transaction as a right and proper 

With reipeei it asay be said that the descruedba df tt«' 
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life estate U che first aod cbe es^ntial act of surrender, (Ue 
conveyance of the property to the reversioner is its iueviiable 
^nsequence. In ocher words, the doctrine of surrendta' as ic 
has now been evolved by the Courts postulates her voluntary 
effaceraenc by the widow. It amounts to her civil death, and 
naturally the consequences of such civil death is that the 
property seeJa for iu next heir. 

Ic is manifest from the above'mcntioned observations that 
the privy Council made a clear diicinctiou between a surrender 
and an alienation for necessity. The widow should relinquish 
her whole interest in the entire property in favour of the 
nearest reversionary heirs and it should be bona fide in the 
sense that it is not a device to divide the estate. If ihe widow 
and the next reversioner collusively divide the estate by agree^ 
ment. it will be a division between the widow and the next 
reversionary heir who has only a spw suecessionis in the 
estate. On the other hand it will prove harmful for remote 
reversioners. So far as an alienadon is concerned, they observ¬ 
ed cbac the concurrence of the reversioners is only a pre&ump* 
tive proof of necessity. 

Referring to the case of Nobokishore vs. Hari Nath Sarma 
Roy their Lordships of the Privy Council points out; 'Ihc 
jodgment weftt upon the [H'inciple of surrender and it might 
do so fee the surrender there was of the whole estate, but it ia 
worthy of nodee that the order of reference showed that the 
nlienadon was ostensibly on the ground oi necessity, so that it 
mi^t have been supported on the grounds to be mendooed 
order the second head above set feeth’*.* 

The Judicial Committee repeated the same rule in the 
subsequent decisions. In Mt. Bhagwac Koer cu. Dhai&ihdkaal 
Prasad Singh,® dieir Lord^ps observe i "Ih that case ft was 
settled by loi^ practice aad confirmed by a aeries of decisions 
that a Hindu widow can renounce the estate in favour of the 
nearest reversioner, and by a voluntary aa efface herself from 
awcesMOa i$ effeciivdy as if she has then died. The volunt^y 
aei£-o£Pac«Dent is $eaxietimes referred to as a surrender, sottje^ 
timee as a relinquishment or abandonment of her and 

it may bo effected by any* proeeas having that effea, provided 
that there is a bona fide and total renunciation of the widow's 
right to hdd the 
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Their Lordships ot ihe Privy Council furiher siaW : “It 
la true that the documeciu were drawn up on the {ootin^, not 
of a surrender of an acknowledged right, but of an admissioa 
that the right did not exist, but in substance and disregarding 
the form, there was a complete self-effacement by the widow 
which precluded her from asserting any further claim to the 
e«aie“.** 

It is, therefore, appaient that once there is an absolute 
abandonment of the widow's right to hold the property, the 
substance of the transaction, not its form is the true criterion. 

jhmRPRsrATlOK or the term “a oevice to 

DIVIDE THE KdTATE'' 

Reiterating the same principle again in Surcsbwar Misser 
Vi, hCt. Malieshrani Misrain, Lord Dunedin on behalf of the 
Judicial Committee said chat hntly, the smreeder must be 
total, not partial; secondly, it must be bona fide surrend^ and 
not a device to divide the estate with the reversionary heirs.^ 

Their Lordships of the Privy Council proceeded further to 
explain ibe words “a device to divide the estate'’ as fallows: 

‘'Kow their Lordships do not doubt that to make an 
arrangement for such a device, it is not necessary that the lady 
surrendering should take part of the property directly. An 
arraDgement by which the reversioner as a consideration for 
the surrender pr^nised to convey a portion of the property to 
a nominee or nominees of the lady surrendering, might well 
fall under the description of a device to divide the esuce. lo 
is here that tbe fact of the arrangement being a compromise 
becomes of importance’’,” 

This judgment of the Judicial Committee, therefore, is 
considered to be an eminent authority for the rule that a device 
to divide the estate need not essentially be between the rever* 
sinary heir and the widow, or between the reversionary heir 
and a third party who is a binemdat tor, or nominee of the 
widow. But the words are exhaustive enough Co comprise a 
device to divide the estate .between the reversionary heir and 
the nominee of the widow, though the widow does not ac^juirt 
any advanuge under it. 

If the second arrangement referred to in dm judgment 
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was designed lo refer onJy to an arrangement to divide the 
estate between the reversionary heir and the benamdar for 
the widow, the words 'might well fall under the desaipiion 
of a device to divide the estate' would not be suitable because 
in every case such an arrangement could cmne under Che main 
head. The rules can, beyond any dcrubt, be justified on 
principle. 

The surrender by a widow to be valid shall be in favour 
of the ncKt reversionary heir or reversionary heirs. It opens 
the gates for the whole succession. IC a device is availed of. 
giving to Che next reversionary heir a pcfftion only of the 
whole properly of her ‘lose male holder', it will counter the 
purpose of the surrender itself. Though the widow may in 
legal sense tend to efface herself, the succession does not, in. 
faa, open out in respect of the wh<He estate, and thus it does 
not open at all. 

In the case of Marudamntha Nadan v. Srinivasa Pillai.** 
decided by Full Bench of the Madras High Court in 1696. 
Subramania Ayyar, J, says : “H think it unnecessary to go into 
the question whether the Hindu law. according to the texts 
of the conuneniatics, leads suf^ort to the doctrine (hat a 
female holding a qualified estate can validly surrender such 
an estate so as to entitle the then immediate reversioner 'o 
enter npon the inheriunce and to bedd it absolutely a$ if the 
succession had opened by the natural cs* civil death of the 
qualified owner. Though there has been no course of ded- 
sions on the point in this Presidency as in Bengal, yet in¬ 
stances have occurred whidi showed that parties have acted 
open the view that such surrenders are valid in theM parts 
wdf. T^ia appears even from seme of die cases whi^ have 
come befi»e the Court Since there ia nothing in the doctrine 
itseU which makes it less suited to (he community in this Pre- 
Si^cy than to the communiby in Bengal, it is not surprising 
drat the Calcutta ridings have in practice been followed in 
(his Presidency also. In such drcumaCances, the rule, as stated 
by the Judicial Commiftee in Bebari Lai vs. Madho 
AoQld, T think, be taken to be a rule applicable to tbls 
Prtsid«icy top, subject, no <fi)tibt, fo- the restriedoo pointed 
out Hy their Lordships, ^ dtat the surrender shc^d be 
absolute and complete add that the whole Umiced estate should 

6 
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be wicbdrawn, a restriction that would guard against ilK in¬ 
jurious results which would follow U the rule were not so 
qualified," The injurious results wich could follow, in our 
opinion, are collusive division U the property between the 
widow and the next heir, which would defeat the rights of 
rciuotc heirs who have spe4 sticctfssionts in the proporty. 

In the ®se of Subbiah vs. Pattabhiraniayya, where a 
widow conveyed the whole of her limited estate to the next 
reversioner in consideration of au undertaking by the rever¬ 
sioner chat he would reconvey a potion of such property to 
a person named by the widow, it was held that the siuxender 
was valid.* This was the dedsiOT delivered prior to the 
rulii^ of the Privy Council in Rangaswami vs. Nachiappa,” 
On the facts of the case it is obvious that the arrangement 
was undoubtedly a device to divide the estate between the 
reversioners and the noininec of the widow. We may say 
chat the decision in that case would have been entirely dlff- 
.erent if it had been dealt with after the rulings of the Judicial 
Committee. 

A similar case came beft^e the Madras High Court after 
the rulings of the Judicial Committee in Rangaswamy's case 
where a widow gifted all the immoveable properties left fay 
her hu^and in equal shares to her own sister's son and the 
son of one of the husband’s brothers keeping for herself a 
right Co enjoy a smaU portion for her maintenance and got a 
deed from her husband’s fcaothers, releasing their reversion¬ 
ary right in favour of the donee and gave in consideration 
therefore a pronoce for Rs. 1,200/*. The learned Judges 
pointed out that it was a device to di^e the estate between 
the reversioners and the widow, and as such it was an arrange¬ 
ment which cannot be held to be a bona fide surrender to 
which effect can be given.” 

la KrUbnamurthy stt. Seshayya too a similar view was 
taken. In that case a transaction was brought about under 
The colour of a surrender by which the widow purported to 
surrender her entire estate in favour of her nearest reversioner 
and the said reversioner made alienations in favour of persons 
who are found to be henamdars for her brother's son. The 
learned judges held chat the surreoder waa* not ^na fi df,- but 
*was a device to divide the estate by which the sexc reveEsioaOr 
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^ave part ihe estate to another in order that (he reversioner 
might gee the remainder in praesen^, and thcrrfore not valid.* 

There is a serim of reported cases of the Madras High 
Court decided after Rangaswamy vs. Nachiappa, wherein the 
surrenders were held to be invalid when the parties Intended 
by such devices to divide the esute between the reversionary 
heirs and the-widow or her nominee. 

Venkatasubba Rao, J. of the Madras High Court in 
Subbalakshmi vs. Narayana Ayaar, expressing his views with 
regard to a boiia fide surrender and ih« motives of a widow 
observes : “First, a surrender to bo valid, must be of the sur- 
Tenderer's whole interest in the whole estate in favour of the 
nearest reversioner or reversioners at the time of alienation; a 
surrender being an elEacement of the widow and it being 
impossible to conceive of the widow, who 4 partly effaced and 
partly not so> a partial surrender, although absolute as to the 
part conveyed, cannot under the Hindu Law be effectual. 
Secondly, a surrender must be bona fide, i.e. there must be 
no device to divide the property between the lady and the rever¬ 
sioner, it being equally fatal to the transaction whether the 
benefit is directly taken by the lady or by her nominees, sub¬ 
ject, however, to the proviso, that the giviog of a small 
portion to the surrendering widow for her maintenance is 
unobjectionable. 

The transaction must be hone fide in the sense (hat the 
widow retains no benefit cither directly or indirectly, ix. there 
must be a complete relinquishment. If in the guise of a sur- 
render, the widow enlarges her own estate in regard to a pax^ 
the so-called surrender will not be upheld. I do not f}\jpy 
there is any warrant for importing a third and bxnluec ctw 
sideratioo, namely that the motives operating on the aund of 
the widow must he of a rel^ous or .^iritua^ characco^'.* 

The questi^ of sutrender was also considered by the 
High Court of Bc^nbay in 1901 in the case of Vinayak vs. 
Oovind." In the course of his judgment Jeokina, C J. s^ystf 
"TlieTe can be no question that, apart hom legal necessity,*a 
widow can validly alienate land that has devolved up<m her 
from her husband with the consent* of the reversioner. The 
ba» on which chi» rests is « matter of controversy;' the High 
Conrt of CaJeuttta on Che wh^ appears to favour the view 
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ihit ibe consent d&iv«3 iLs «Secc from the power suppose to 
roide in a widow of accelerating, by the surrender of her own 
interest, the ItuereHta of the reversioners. It is impoeaibie not 

to feel some difficulty at to thi| doctriite.The other view is 

that the consent of the persons interested to oppose the 
transacion evidences its propriety, if not its actual necessity. 
This has a parallel la .(he law relatinjf to a widow's adoption** 
under certain circumsunces and it fmeU support in the texts... 
This view has) too« in a large measure the sanction of the Privy 
Council." And he quotes the cases in 8 Moo. LA. and f5 Moo> 
LA. which have been already referred to. Turning; then (o* 
Bombay he goes on so say : ‘The High Court here appears to 
have accepted this view rather than chat which bnds favour in 
^Icutta.’' In this case Ranade. J. also points out that *'the 
Bengal theory chat the widow’s interest is a life interest, and 
that her surrender or release of that interest to the next rever* 
sioner accelerates his obtaining the full title, has never met 
with much accepunce on this side of India. Out leading case 
Varjinan Raogji vs. Ghalji GokalddV* lays down that the con¬ 
sent must be of all the Idndred. but this does not. mean that 
every single member who is a kindred must actually join in 
the conveyance”.** And the condusion to which he comes ia 
(ilat, in c«der to validate an alienation by a widow otherwise 
than for legal necessity, “the consent of the reversioners 
must be of such kindfed che absence of whose opposition raises 
a presumption that the aHenetioa wn a fair and proper one”.* 

It may be noHced (hat the* diiciiiaion between the two 
views ii not merely academic. Whereas, under the Calcutta 
view an tlienatioii effected by a Hindu widow wldi thie consent 
of the next reversioners would be treated as valid and the 
validity of such a transfer would ordinarily not be open to chal¬ 
lenge by the actual reversioner, on the Bombay view such 
consent merely raises a presumption which can be rebutted and 
the actual reversioner can, in conceivable cases, successfully 
prove that the transaction wa^ not proper and justified. 

In Mhajaya w. Shesgiri, making their observations with 
rtgard to the doctrine of surrender, che learned Judges of che 
Bombay High Court laid down that an alienation by a widow 
or (Xier limited heir of the estate- inherited hy her may Be 
supported if it can be shown to be a smTendw of her entire 
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jnteiesc in the whole io favour of ihe whole body of 

4 he persons comLituiing the next reversioD.* 

Therefore the principles underlying surrender by a Hindu 
widow are, (a) chat tbae muse be a complete self-effacemeni of 
the surrendering widow with the intention of accelerating the 
.succession of the next apparent heir; (b) chat the surrender 
must he bona fide and must not be a mere doak, the real objea 
being to divide the estate between the leveraionary heir and 
(he widow; (c) that it is the substance of the transaction that 
has (o be considered in determining the question whether a 

• conveyance operates as a good suTtender or not. If however, 
provision for the maintenance of a widow is made by reservii^ 

. a small portion of the property for that purpose, that provision 
will not affect the validity of surrenda aa a whole.^ 

But where the surrend^ by a Hindu widow in favour of 
. a revenionary heir is a bon4 fide (ransactiOD, its validity will 
not be effected if through an honest omission or ignorance 

• or oversight the widow reserves a small pm^ion of the estate 
for herself: such omisaum should not be considered as a^ct* 
ing the validity of the surrender whtdi apart from it was a 
bone fide traiuaction,* 

In other words, (be omission, due to ignorance or to ovo- 
eigfrt, of a small portion of the whole pretty, does not make 
the surrender invalid when it is otherwise borui fide and prt^wr. 

In M^uln Shidappa Dhonbare vs. Shandar Dadu, n 
Hindu widow executed a deed of gift in favour of a third penon 
•of all pn^>eTties left by her husband and three months cheee- 
efter her daughter, the next revosuxter. executing a dead df 
•<onsent in favour of the third person m roceivi&g constdeia' 
Lima from bnn Gajendragadhar, J. of the Bombay Hi gh Oontt 
•observe* r **In the |geqn case thefim cranaotrion df gtft 
efae widow aad the next Tcversioner is noc a party u> it, wh^ 
'dtf tdbjod Is by dte next reversions and the widow is ndt 
a party (o it. There is thus no basis, even Sctltiously, foe die 
Tallied rerraider by wklow to daughter, with the renfft tfiat at 
'fhe date of the secood transaction daughter’s ri^ts we 
‘tieuff 'than: spes suceeeswntf"' 

fnta the abdvomentioiifcd observacins one may notide 
That the learned yndge mok a wiew wfdch h cn n ti a gy ^e 
»«ne taken in Nob«^[iailBre’c iase. Twtbv k may he ahl e J 
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zhtii the dietinction bfiiween surrender and consequent dcvolu* 
cion of properc/ and alienaiioiu, is real and mteuntial and 
xhU distinction must be borne in roiod when the validity of 
the widow's tranaactioiu is bein^ considered. If ic is a transfer 
properly so called, consent of reversioners is relevant and may 
raise a presumption about tbc propriety or the validity of the 
transfer. If the transfer lesulu frcni surrender, it must follow 
the surrender and it cannot be validated by subsequent consent,, 
because in such a case there is no surrender at all. 

Proceeding to the decisions given by the Supreme Court, 
we find a more exhaustive discussion of ibe subject. In 
Mumma Reddy uf. Durairaja Naidu", the properties belonged, 
to one N. who died leaving him surviving hij wife W. and a 
daugbiea* D. D. was married to one R- Before the death of 
W. she executed a release deed in favour of her daughter D.. 
and her sondn-law R. under which the entire tttate of N. 
was given to them. Alter the death of D, tbc next rever- 
sioners filed the suit for recovery of the properties subsequently 
alienated by D. aud R. 

The question to be deterroined was whethitr the release- 
deed operated as a vaUd surrender. The Supreme Court laid 
down that the document did not operate as a valid surrender. 
B, K. Mukherjee, J, said: 'The efficement may be effected by 
any process and ii is not necessary that any particular f«m 
should be emidoyed ... it would be dear from the 
principle underlyingThe doctri^ of surrender that no aumsidsr 
and consequent accelereikm o£ estate can possibly be made in 
favour of anybody except, the next heir of the husband. It 
if true that no accepunce or act of consent on the psjt of the 
reversioner is necessary in order that the estate might vest in 
mm: vesting takes place under operation of law. But it is 
M i^ble for the widow to say that she is withdrawing 
herself from her husband’s estate in order that ic mj|ht vest 
in somebody other than the next heir of the husband. 

In favour of a stranger, there an be an aa of tansf«« 
but not one of renunciation. Hie posiUon is not materially 
altered if, as has happened in the present case, the surrender* 
a made m favour of the next heir with whom a ftxtoger li.* 
atoXMled and the widow purports to rdinquish the OiaCe m* 
ower tbec it might vest in both of them. 
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So far as tlie nexi Sbeir is coocernod, Oxae caiUiOt be ia 
such a case a surrender of ibe coiaUty <rf interest which ihe 
wldov/ has, for she actually direcu that a portion of ic should 
be held or enjoyed by swnebody else other than the husband’s 
heir. As re^rds the suanger there CRO be uo quesdou of 
reiiUDciatiou; the transaction at the most may be evidence of ao 
iiiiention to confer a bounty on him, though such intentioo 
is not floihed ift p^’oper le^ feem'*.® 

It is evident trofu the above^ntniioued pr^osition that 
a surrender can validly be made of tJse wh^e property in, 
favour of the next reversionery heirs. An abandonment of 
estate by a widow in favour of a reversioner and a stranger is 
ivpt valid in the legal sense, foe the entire jwt^ty is not 
relinquished in favour Of the next reversionary heir. 

Besides, this ded^n suy^^orts the yee^odtiozL that an 
alienation in favour of a reversionary heir of the whole property 
and an alienation by the reversioner thereafter of a part of the 
property in favour of a stranger, is hdd good. Duoudng 
this point the learned judge pointed out: “It would be quite 
consistent with establiAcd principles of law if the widow 
relinquishes her inicrescs in the husband's estate and the rever* 
sioner in whom the esuie vests, transfers the estate either in 
wht^e or in part to another person. If the transfer U of the 
either estate, the two transactions may be combined in one 
document and the widow and the reversioner mi^c jointly 
transfer the whole esute to a stranger, but the implication in 
such cases must always be chat the alienee derives his title ftmn 
the reversioner and not the widow.” His Lordships contki\*ed: 
‘'The excemion of this doctrine in cbe class of cams of whkb 
MrthnUAorWt may be taken as the sms 9> be 

raths ^fetched and somewhat anomalous. In them <ase% the 
^ect < 3 i the reversioQa^s givu% consent to the 

alienation of the whole estate by the widow to a smnger bai 
been held to import a doable fiedoo; the fifw is the fiction of 
a surrender by the widow in fsiwnsr of the consenting re?«^ 
simier and the se^od is the fiction of a tnosftf by dm latter 
to the alienee, aftlmt^ both fictsoos are contrary to the actual 
£act*’.» 

It may be nodeed drat cbe documenc executed by <dfee widow 
did BOt purport, eitber in form or in sabstatsce, to be axt 
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abandosment of har eniire o»iate iq favour of the daughter 
alone. Beaiileg there i» no iodicaiioi) that che interest intended 
to be given to j;he son-iH'Uw, was being xeceivcd by him by 
way of transfer from the daughter. Even if the transfer ia of 
tbe whole estate, the two documents mentioned in tbe afore* 
•aid case cannot be combined in onc^ and the proper 
form is for the widow to surrender to daughter and for 
daughter then to convey to herself and her husband jointly. 

It may be furtlxr added that the learned judge doubted 
cbe view ex;»essed in NobcikUhore's case. Leaving the ques- 
tjoQ open, hU lordship of the Supreme Court said : “It may 
be necessary foe this Gouic at some time or other to reconsider 
chie whole law on this subjecL"' 

It is now apparent that the Supreme Court had doubts 
of the correctness of the observations in Nobokishorc'a case. 
Besides this, it is subicutted that the judgment in that case 
cannot be upheld on any logical ^inciple. 

la Natwarlal vs. Dadubhai", N&ikherjee, J. again discussed 
the doctrine of surrender exhaustively, Repeating the law on 
this point his L<wdship of the Supreme Court laid down, ‘The 
whole doctrine of surrender is based upon this analogy or legal 
fiction of the widow's death. The widow^s estate is an iiitcr* 
posed limiution or obstruction which prevents or impedes the 
eoiTO of succession in favour of the heirs of her husband. 
It la open to the widow by a voluntary act of her own to 
remove this obstxucUon and efface herself from the iiusbutulV 
«suce aiiogethtf/' 

"If she does chat, the coosequeoce ia tJK as if she 
diM a natural death and the ne« heirs of her husband then 
Lying, step in at once under cJm ordiaary law inheritance.'' 

“I'hen quoting a passage from Lord Dunedin's decision in 
*Anp#wami vs, Nachiappa* with approval, hU Lordship said. 
''If b HUled by long practice and confirmed by decisions that 
a Hindu widow can renounce in favour of the nearest n dejpw 
if more than one at tbe moojeni, that is to say, she can, to to 
speak, by vdu&ttfy act operate her own death '.** 

pROvisTON roK KAfNrmwct 

Nw ih» qa^tuia ta te 4«enmna< it wbetlwr <Jw eon- 
•soeiacion consisted of a reasonable pnavisiou Sot the fow 
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Knancc ol (he qualified heir herself (hU would alter the aature 
.of the iraosaciion and vitiate the doctrine of surrender. This 
poiut was coDsidered io Kundee Lall tir. Kalec Pershad, where 
fbe learited judges held that the surrender by a widow is to be 
.upheld inspiie of a provision for maintenance [vovided it is 
reasonable.” 

‘11)0 question was discussed m<ve fuUy by the Judicial 
ConuniiLce iu fibagwat iLocr vs. Dhaiuukh^ Prasad Singh.** 
Thiere, upon the death of a Hindu in 1872, his nephew obtain¬ 
ed a certificate under Act KXVII of I860 as s^rie surviver of bis 
jMnt famuly; the widow of the deceased o{^>osed the applica* 
Uon and allied a partition in 1364. &y agrecmcais made 
in 1874 the widow accepted the decision, recognised the 
nephew's title, and was granud by him a maintenance allow* 
ance which*she continued to receive until bo death in 1904. 
The nephew died in 1804 and dv estate passed under his will 
to the first appellant In 1907 the respondeat sued to recover 
.xhe estate as heir to the bolder who died in 1872 upon his 
widow’s death and proved that a partition had taken place in 
1364. In that connection (be Privy Council observed: 'The 
widow’s agreement of 1374. in conjunctioa with her accept* 
artfo of maintenance till 1904, amounted to a complete relio' 
qulebment of the estate to the nephew, then the next rever- 
.aioner, and that D's claim accordiogly failed." Their Lord* 
ships proceeded further to state: “It U true that the documents 
were drawn up ou the footing 'not of a^ stirrender of aja 
acknowledged tig^i, but of an admission that the rigbt did noc 
^eaust, but in substance a)>d disr^ardk^ the torm, there was a 
ccmpleie self-effacement by the vodow whscb ptocluded 
from Msmj^ any further claim to the estate." 

The Judicial Cmmaiuee took a simiiar view ia ^n'eehwar 
Misser vs. Ml Mahe^iraai Misrain.* Tboe a Hindu died leav¬ 
ing a widow and 4 dat^ters. By his will he bequeathed his im* 
movatde property to the dai^htera On his death the daughms 
to^ possession of the jmperty uoda the will. The neat 
*aeversi«t« sued the widiw and daughters to set aside the vdQ* 
The parties encoed into a cocipfomise by which the daughuce 
gave op their E%h(s uada the wi^ the widow swrsodered 
i^;hM <4 suaoiunnp to the imuioieaUe pK^^ay, aod «lw 
1 ^ ^ sucrexHteE became -oKiiW «t next xevea* 
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sioner, iran^fATcd hsif of the property to the cUughters and the 
plaiatifi and ibe daughter^ each gave a »mall portion of the 
land to the widow for her life. In the coune of judgment 
tbc privy Council jaid : it then a device to divide the 

property between the lady and the reversioner ^ It is here 
(hat the fact iC the arrangement being a comprom^ becomes< 
of importance. Once the botia fidcs if admitted we have the 
lituation of a contest under which, if the decision were one 
way, (he estate was carried to the daughters away from the 
family, and a litigation in the course of which ihe estate would 
probably be much diminished. The situation made it a per* 
fectly good consideration for the lady in order to avoid these 
results to consent to give up her own rights by surrender. On. 
(be other hand, it was a good consideration for tltc revei‘bi<^ner 
to get rid of the will and in a question with the daughters, 
who would take all by tbe tvill, to agree to give them a half 
of the property, . , . The conveyance of small portions of land 
to the widowed moiher was unobjectionable as it was only for* 
maiotenance. Their Lordships are, therefore, of tbe opinion that 
the arrangements of (he cinnpromise cannot be stigmatized as 
a device to divide the csiaie between the furtendering lady 
and the nearest reveisioner and cannot now be taken excep* 
tion lo." 

Tbou^ it may be accepted as an established rule that a 
reasonable provision for maintenance of the qualified heir her¬ 
self does not alt^ the validity of a surrender, it appears tbat 
the decisions in the Bombay $uce are not uniform. 

In the case of Adiveppa vs. Tonttppa it was held contrary 
(0 (he aforesaid rule by the learned Judges of the Bombay 
High Court that where a provision for the maintenance of the 
widow for her life was tiiached as a condition to the gift, 
dtat did not constitute a valid acceleration, for any <;onalden’ 
tion was sufficient to change an acceleration into an alienation.*' 
The deciston in that case, it is submitted, was not sound. It 
may be said that the learned judges in Adiveppa's cue con* 
sidered a provision for maintenance of the surrcndcrer from 
the point of view of how far a surrender for consideration is 
a valid surrender and took the view that cMuideration (even a* 
provmon for maintenance of the limited heir herself) suffioo 
to change the nature of the cransacrion fr^n aa accelenuion to* 
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an alienadoQ. Th« judge did not conside the validity of iht 
surrender ciihor from die point of view of a valid abandon* 
mcnc or a device. 

Thus the decUon in Adiveppa’s case is opposed to the 
rule laid down in Privy Council dedsioos.*^ It is no longer 
good law in view of the rulings of the Judicial Cenunitcee in 
Jaier cases as well as to the subsequent Madras and Bombay 
decisions." 

The other asc in the Bombay High Court which might 
throw doubt on ibe abovc*said rule is Gangadbar vs- 
Prabhudha.® There L-, a Hindu widow, executed a deed of 
gift in favour of her daughter K. who was the next revtT' 
sioner. by which she gave her the estate, about say 232 a^res 
inherited by her frwn her husband. Out of the estate so^ 
gifted, the widow reserv e d, say about 43 acres for the main- 
icnanoe of herself and ha dai^ter'inlaw. Sir John 
Beaumont, G. J. observed, *lt seems to me that the general 
principle established in Gaunden’s cas^ is that the surrender 
by a widow to the next reversioner must be of her whole 
Interest in the whtrie estate and must not be a device for 
dividing the estate with the r^enioner and that Misser's case" 
imposes on that general principle a quaJiCcation that a sur¬ 
render by a widow of her esute as part of a bone fide-, com- 
piomise is not rendered objectionable energy by a stipulation 
that the widow is to reutn a small part of the esute for her 
maintenance.... Boeh Btngwat Eoff’s case" and Nf isser’a 
case® wffe in fact of compromise and as in my view they 
engrafted an exception upon the general principle. 1 think 
that we ought not to epply these cases to a case in the 

facts are not similar .... The stipolatioii fa maintenance out 
of a particolac part of .the prc^>aty seems to me lo isfrn^e the* 
general prwdpie that die suneoder most be a surrender of 
the cot^ iourat of the widow in the wlmle estate".* Broomfield 
J. mid : *lt is dmr, I that the .saoction accorded by the 
Courts Co proviaons to the naaintesance of the widow must 
be r^arded as somewhat anomalooa It is obt easy to reco n cil e - 
such a ^ovision orkily with the l e qui f em ent that cheze shoold 
be a .complete eSacemeot of tile widow. It most be coraideesd' 
as an ezcepttoi to the nde and in my view shmAd not bo 
extended. A prorisioa such as vA have here for the maintenance- 
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of a person o^her than the widow is certainly inconsiscenc with 
the doctrine that the surrender must be total. I think an 
arrangement of (his kind undoubtedly savouri of a device to 
divide the estate”.* 

It is submitted (hat the view taken by (he learned judge ii 
unsound, for two of ihc eitiential conditions of a valid aurrender 
under the Hindu law are, finCk a surrender must be of the entire 
estate and secondly, that there must be a transfer of title m 
preujgtiK. The e^i of a valid surrender is always to acce¬ 
lerate the succession and vest the whole property in (he rever* 
sioners at once. Thus a provision for maintenance in favour of 
a Hindu widow is sufficient to alter the cbaxacter of the 
surrender. 

The Madras High Court in Chinnaswami ^llai vs. Appa* 
swami Filial* where the widow and thfe only daughter suTTender- 
.ed (heir interests in the estate of the deceased In favour oi the 
daughter's son under a deed executed by them both, stipulating 
therein that he should maintain them dining their lifetime, 
and OR the death of them all, the subsequent reversioner 
the deceased sued to recover the estate from the father of the 
•deceased daughter's son, laid down that the surrender was 
valid under the Hindu law and operated to vest the estate in 
the daughter's son and that the reversioners bad no title to the 
property. Sadasiva Aiyar, J, observed: '*A stipulation for her 
own mamtenance by d>e widow will oot affect the legal resume 
Of die surreuden. A Hindu female who lurrendera an estate 
does not become civilly dead from the date of surrender 6of 
any purpose, except for making the person in whose favour the 
siurender is made heir to her husband's <fute'’.*< 

Considering this question in the Full Bench case df 
Aflgamuthu Cbetti vi. Varathurajulu Chetti, Seshagiri Aiyar, 
J. pointed out, 'To make a surrender effectual, it rffuit comply 
with the following requirements: (a) it must be m favour of 
Che nesesr reversioner; (b) there must be no reservation; (c| ft 
should be made l^ona fide and not a a device to ^fect the 
bargain between the widow and the revecsioaer. A provuiod 
for maimena&ct does not fa the least affect UM oheratf or ^ 
khe surrender ot derogate from its completeoess. Q a vaasao- 
idon gs facie amd 4o iutentaon a luta^der and rei e cv e a no 
pocthxs of the pioperry surrendered to ahe wklow, the Brici that 
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the surrenderee agrees to provide for the maimeuance o£ Uie 
surrender would not viuace the transaction*’.^ 

Later in Sitanna vs. Kiianna where a widow reserved 
portion of the property ios her mamcenance, the Judicial 
Cocamlttee laid down that a conveyance by a Hindu widow co 
her daughter rescrviog only a portion of the estate for hier 
maintenance, is a surmder of her estate and an acceleration o€ 
her daughter's succession. The basU of the doctrine of |ur* 
render in Hindu law is the effacemenc of the widow's interest 
and nor the ex fuie transfer by which such effacement is 
brought about, and the result of the surrender is merely that 
the next heir of the husband steps into the succession in the * 
widow’s place." 

Having gathered inftvmatlon from the decided cases of 
the Privy Council and High Courts, one may conclude chat a. 
reasonable provision for the maintenance of a widow hendf 
would certainly not alter the nature of the transaction nor 
vitiate the surrender. But, with great respect, it is said, that 
the view taken by the aforesaid Courts is unsound for reasons 
indicated above.^* 

The recent decision of a Division Bench of the Madras > 
High Court consisting of Mack and Krishnaswamy Naydu JJ. 
in Venkatesuailu vs. Challaia" seems Co engraft on the doctrine 
of surrender another thewy- The facts of the case were: the 
Ian rnale holder P. died €0 years prior the suit, leaving the*. 
20tb defendant, a childless widow. Defendants 1 and 2 wen?' 
ih6 sister’s sons of P. The widow surrendered her husband'a> 
estate in favour of defendants 1 and 2, the nearest reveraoocn.. 
To effectuate the transaction, the widow and siscer, the' 
mother of the defendants 1 and 2, jointly eMcoted the smv 
render deed in favour ol defendants 1 and % conveying all 
thn pTopStlea o£ P. sobjact to the condition chat the rever- 
^onera shtmld pay the widow a sura of Rs, 2,<30^ towards her 
maintenance and for rel^ous puiy>mes. Immediately after' 
the «tecution of the surrender d^. the next revemoners and 
the retuoce revenioners divided the properties. On the same' 
day. d^endants 1 and 2 also e^^eemed a sale deed 
abUit 4 aaes of land to tb!e widow’s brother X a sum of* 
Rs. 3,900 out of whidt 2.000 vaa mentioned as having'been 
Rceived by defendanu 1 and t Cb enable them to pay the'* 
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widow ibe maintenance u provided under lie surrender deed. 

More chan S yeai» thereafter X K>Id (he said land to 
defendant 15, the widow's brother's son, for the same comidera 
cion. The learned judges held, on the evidence, that the 
ciansfer in favour of X was for adequate consideration. On 
the aforesaid facts and on the iindings of Uie learned judges, 
the transaction might be suppwted on die basis of surrender, 
on the ground that the alienation by the next reversioners in 
favour of X was supported by consideration and, therefore, it 
was nut a device to divide the estate between the widow and ’ 
.the reversioners. 

But the learned judges stepped further and laid down the 
propositions which would appear to purport to vary the law of 
surrender as settled prior to the decision. Krishnaswamy 
Nayudu, J. laid down the question to be determined as follows: 
Could an arrangement entered into between the nearest rever* 
sioners and the other reversioners and even a relation of the 
widow whereby the properties are divided among them to 
which the widow might be a consenting party invalidate the 
surrender where the widow herself does not retain any 
interest 

The learned judge further observed, “The fact that not 
•only she desires to be free from the trouble of administering 
the estate but also desires to provide for a relation for whom 
4he might have icmse affection, and where the revexsioner who 
will be entitled to the estate accedes to her request in defer* 
ence to lier wishes and to make such a provision, canons chs* 
racterise (he surrender as not a bona fidi 000 “.” 

The learned judge distinguished the earlier decisions M 
the Madras High Court on the basis that the finding in those 
■dediions was chat the transactions which (hey were considering 
were hfnami transactions in the sense that the transfer by the 
revemioaers irt favour of a nearer relation of the widow was 
really for her oenefit and the effect of it was a retention of a 
portion of the property by the widow by adopting the transfer 
in favour of the idative as a device to divide the estate. 

Suppen for his conclusicm he derived from the GmuneQ- 
ury of Jlmutavahaiut on the text of Narada and also from the 
‘Commentary of Sri Krishna Taikalankara on the Dayabhagti. 
The learned judge observed, "On these (Mpindas, daughc^s 
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sons, sister's som, maternal uncles of her husband) and on the 
others should she bestow presents and not on the members of 
the family of her own father while these persons are living, for 
then the specification of paternal uncles and the rest would be 
superfluous. With theb consent, however, she may make gifu 
to the kindred of her own father and mother, as declared by 
Narada .... In the disposal of property that is by gift etc the 
wife is liable to the control of the family of her husband after 
the death of her husband and on failure of sons, so it is 
declared in tlse Dayabhaga .... Emphasis is laid in the texts 
on the paternal position occupied by the nearest reversioners, 
who arc considered to be the guardians of the widow and are 
expected to protect her interests and guide and direct her in 
dealing with the properties of her husband".^ 

From the above cited observations the learned judges 
d e cided that the widow can make gifts co her kindred with 
the consent of the reversioners. There seems to be no decided 
case in Che country except in that part where, the Oayabhaga 
law Is prevalent, which justifies ^fes ot immoveable estate by 
a widow in favour of her kindered relying on the abov^ 
mentioned texts. Besides this, she is also allowed as a limited 
owner to» make gifts to reasonable extents of propeciies In 
connection with the marriage of her daughter, ^e is also 
entitled to make similar presents for cbe spiritual welfare of 
her husband or in connection with the obsequies of her deceased 
husband. But there seems to be no decided case where a 
widow enjoys a general power to make gifts of portions of her 
husband’s property with tbe concurrence of the reversionary 
heirs. Even in the cases of alienations for legal oecesaty (a 
for pu^oses binding on the estate, the reversioners’ conoffTwee 
firoprio vigPrg does sot make ^ transaction valid but; merely 
raises a presompcioii that the alienation was of the purpose 
binding on the property. According to the dicta of Lord 
Dunedin, concurrence does not give force pfr h but is only 
of evidetuiary value. 

Maine dircussing chU point in his book says : "But where 
the alienation if without consideration and is therefore In form 
or,in cubstance a gift, tbe,reversioner’s consent cannot possibly 
be held to be one in reepect of an alleoaiion for value for pur- 
pose$ of necesMty and the traoraction therefore cannot stand 
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inspke of chc consent*’.* 

But it is well settled Out a reversioner has oaly a 
sueetssionis and has no right in fTmetenti to convey any interest 
CO third parties. His concurrence, therefore, cannot validate 
a gift, if it is not within the power of the widow to make such 
a gift. If such a power is admitted in the widow, it would be 
destructive of die theory of self-effacement involved in the 
mode of surrender; she could gift some proper lies to strangers 
aod the rest to the reversionary heirs; or she could gift proper¬ 
ties to her relatives with the consent of the presumptive rever¬ 
sioner and thus act to the prejudice of the actual reversion. 

Therefore U seems unsound to hekd that a widow has un* 
Umiced power to gift immoveable properties forming part of 
her husband* s estate in favour of her relacions with the con¬ 
currences of the immediate reversioner: for the rights of remote 
reversioner will be defeated who have spes sucevrAonis in the 
estate. 

Coming to the conclusion, ic is said that the views of the 
learned judge were tbac, unless, at the time of the transaction 
the property of the last male holder was divided between the 
revenjonary heirs and the widow, it would not be a device to 
divide the estate. If there is complete effacement of he^ interests 
ax the esuce according to thei learned judge, the fact that it 
was done pursuant to an arrangenient ro divide it between the 
reversionary heir and a nominee of the widow, would not 
affect the validity of the eurrendei, if the nooiinee was not r 
benamder of chs widow. 

Accepting the reasoning of KrUiitasw&my Nayudu, J. irv 
that case, Mack, J. made the fcftowiog obfervatiODs; "The one 
condition necessary for a surraoder by a childless widow 
be valid is, as my learned brother has pointed out, that it 
Aould be bow fide. U muse not be a division of the estat# 
beeween the widow and the reversioner in («der that each 
shbuld have premature and absolute powen of alienation over 
a portion.’' He continued : "To cite an extreme case, If a 
young widow and ao elderly reversionef wirhouc children should 
agree between themselves to divide the estate, and this arrau^ 
stent was embodied in the form of a surreadey deed with re- 
aarvuion for maintenance, ft would dearly be a maid fids tniis- 
acdoii with the object of defeating the ocher re aepi oners".* 
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Ic is submitted diat c>n principle as well as on auihoxlcy ihe 
interpreution ^iven of tht wc«d bona fide by KrisbAasuamy 
Nayudu and Mack, JJ. is unsound. If ic is recognisedv it wiUi 
make the widow and the reversionary heirs in elusion abl,e to 
divide the property between the reversion and her nominee, a 
result tending to demolish the entire doctrine of surrender. 

In a verv recent case of Rami Reddi to. B.osamjQa^ in the 
Andhra High Court again a question arose whether a relinquish* 
ment made by a widow of the entire estate in favour of the 
nsti reversioner pursuant to an arrangement, that the rever¬ 
sioner should give a part it to the nominee of the widow, 
w« valid in law. The Full Bench reviewed the whole law on 
this point and $uba Rao, CJ. presented the judgment: 
therefore, answer the question formulated in the negative. Suchi 
a relinquishment is not valid in law.’' His LtM^bip corriinued. 
"...if the surrender is effected pursuant to a scheme of parti¬ 
tion between the reversioners and the nominee of the widow, 
it would be bad for two reasons. It was a device to divide the 
estate between the widow's nominee and the revetsiongr. ♦ It 
would also be invalid, because in substance the entire property 
was not given to the reveruoner but a part of it to the rever¬ 
sioner and the other part to her nominee...This result would 
be inconsistent with her self-effacement, for on her self*efface- 
meat, the reversioners should get the entire property. In either 
case, it would not he a frono fide surrender of the entire estate 
to the nearest reversioners. If the surrender is bone fide, iA. 
if it is in effect and substance a complete self-effacement of the 
widow in the sense that succession to the entire property opens 
to the reversioners, Che motives operating on the of die 
widow would be irrdevanf’.® 

ALIDUT10N PMOR TO SUIUIENDER 

Maine say^ "Thoe is k difference of opmic>n on this que»* 
tion. On the one band the Madras High Court has held that 
if the [tfior alienation is for purposes binding on the revest- 
eion, the Subsequent surrender is valid.* On the other hand, it 
has been held in a series of cases that where a widow alienates 
part of the estate without justifying necessity and afterwards 
surrenders the whi^e of what reuaias to the next reversioner, 
the latter not entitled to challenge the alienation made by 

7 
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the widow until she die*." In other words, the alietiation w 
valid ba ber life and the alienee's po«es«on cannot be dis¬ 
turbed during her Ufeume. But the logical i«ult of the 
theory ol relinquishment is her self cffacement and letting m 
<be next heir at cmce." Expressing his viewi on xhis question 
in the case of Debi Praiad vi. Golap Bhagat, A. Mookherjc^ 
T pointed out, "In other words, the xeavcrsioners take the 
estate not merely when the widow dies, but also when her 
title is extinguished, for insunce, by renunciation, remarriage, 
or the like”.* Again in the case of PrafulU vs. Bhaboni die 
learned judges of the Calcutta High Court laid down tbnt the 
reversioner was entitled to challenge the alieiwtitm immediately 
after the widow lurrendered her estate.*’ This view was again 
followed in Ram Krishna vs. Kaushlua* by the same High Court 
and is now considered an accepted view of the said High Court. 

Approving the decisions of the Calcutta High Court, a 
recent Full Bench case of Natvarlal Punjabai vs. Dadubhsd 
Manubhai in the Bombay High Court has held that the rever- 
aioner is not bound to wait till the death of the widow but 
becomes entitled to obtain possession immediately on the sur- 
Tcnder being executed,* Giving the decision Oiagla, CJ- said. 
"Under the Hindu law, the basic principle of surrender is the 
4e8tiuciaion by the widow by her voluntary act of her life in- 
rcreM in her husband's estate. The act of transfer or the act 
-of conveyance is a sub^ary thing to which the same import¬ 
ance cannot be attached M the desemetion of the Ufe-eeiaw* 
Or, in ocher words, the widow consUmtes an impediment or 
•obstruction between the full owzior and the next full 
•owner" and she by a voluntary act of hett removes that impe¬ 
diment by surrendering the whole of the estate which hat come 
to her from her husband. The mere fact that antecedent to 
the deed of surrender (he widow has alienated the property, 
•does not preclude her from starendering her life estate to the 
next tevenioners, nor does it prevent the reversiooffa from bb 
ing entitled to succeed as the heirs of the last full owner ’.* 
This Pull Bench seems to have overruled an earlier dedfison of 
the Bombay High Court in Sakhram Bala vs. Thama," whore 
a Hindu widow, having made a gift of the estate in .favour of 
her daughter, the reversioner, a later surrender was hdd to be 
Invalid CD the ground that the widow havii^ executed the deed 
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of gift in favour of her nephew had put it out of her power 
to surrender her whole interest in favour of the reverMouer. 

Again, the point was considered in the Supreme Court in 
Natvar Lai Punjabhai vs. Dadubhai Manubhai,** wher« B. K. 
Mukherjec, J. pointed out, “A surrender conveys nothing itt 
law and merely causes extinction of the widow’s rights in her 
husband's esute; there is no reason why it should be neenssary 
that the estate must remain with the widow before she could 
exercise her power of surrender. The widow m^hi have aiie* 
uated the properly to a stranger or someone might have been 
in adverse possession of the same for more than the statutory 
period. It the alienation is for legal necessity, it would cer- 
' tainly be binding upon the estate and it could not be impeach¬ 
ed by any person under any circunutance. But if the aliena¬ 
tion is not for legal necessity, or if a squatter has acquired 
tide by adverse possession against the widow, neither the alie¬ 
nation nor the rights of adverse possessw could affect the revec- 
Sion el's estate at all. These rights have their cangin in acts 
or omissions of the widow which ate not binding on the hus¬ 
band's csiate. They are io reality dependent upon ihc widow’s 
estate and if the widow’s estate is extinguished by any means 
known to the law, e-g. by her adopting a son or marrying again, 
these rights must also cease to exist. The same consequences 
should follow when the widow withdraws herself from her 
husband’s estate by any act of rennneiation on her part. Whe¬ 
ther any equitable principle can be invoked in favour of a 
third party who has acquired rights over the property by any 
act or omissimi of the widow, may be a matter for consideration. 
As the rights acquired by the adverse possession are available 
only against the widow and not against the husband’s heir; 
husband's estate still remains undesiioyed Mid the widow may 
withdraw herself from that estate leaving it open to the rever¬ 
sioners to take possession of it at once as heirs of the last male 
holder unless there is any other rule of law or equity which 
prevents them from doing so.” 

Having examined a series of cases from the different High 
Courts and the Sapreme Court, one may say that where the 
suTTcnder. is valid and bona fide, the reversionary heir bccoms 
entided to succeed in the entire estate of the widow. The doctrine 
of surrender operates as if it were the widow’s civil death. 
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Therefore ii seems chait where a widow makes an alienation 
and afterwards makes a surrender, the reversionary heirs are 
entitled to recover the property at once and are not bound to 
wait tUl her demise. 

StTMtXNOER POt.U>W£D BY ADOPTION 

I'urLhrT a question to be determined U whether ii prior 
to bis adoption a valid surrender ha» been made by his adop* 
live mother, the subsequently adopted son can divest the pro¬ 
perty which has already vested in the surrenderee. 

In Rima Nana vs. Dhoedi.** the Bombay High Court laid 
down that a valid surrender made by a Hindu widow of her 
husbeod's estate to her next reversioner cannot be divested by* 
a subsequent adoption of a ion u> her husband. The efiect of 
a surrender is to vest an absolute esute in the reversioner and 
the subsequently adopted son is not entitled to question it. 
One may dte for purposes of comparison the rule that an 
adopted son cannot upset a tescameniary disposition by his 
adoptive Mitdksham father. $ir Norman Macleod observed in 
that *'As soon as we get rid of the notion of constructive 
pregnancy in the case of a widow with power to adopt, the 
result of an adoption upon prior alienatioos by the widow can 
be determined without any difficulty”.** Commenting on this 
Ghagia, G J in Bahubali Vasant itf. Gundappa* pointed 
ou^ "Unfortunately, this notion of constructive pregnancy is 
the very notion which was subsequently accepted by the Privy 
Council and which revolutionised Che whole law of ad<^tion as 
understood by this High Court. The re fore, with respect, the 
very buU of the judgment of the learned Chief Justice is that 
an adt^tion cannot have retrospective effect, that it Is wrong to 
aisume chat the adopted son was in existence at the death of 
the husband, and therefore the adoption cannot disturb titles 
which were created prior to the adoption 

In Rama Nana's case Crump, J. observed, "... the effect 
of the surrender by the widow was that the then reversioner 
took an abi^ute estate and as the surrender was an act which. . 
is by Hindu law within the competence of the widow, it is 
not easy to see any ground on which the adopted son can • 
challenge it"* 

It is submitted thnt what we have to determine is, what 
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is the title which the guirendcree acquire® but not the com¬ 
petence erf the widow to surrender the estate of her husbands 
Thus it U said that Hama Nana's case ia unsound and does 
not lay down (he correct rule* as to the right oi an adopted son 
when there is a j^ic* sorrender by his adoptive mother. 

Tn the cases of Yershwam w. Anna * Pandurang vs. lahwar 
Krishna Mhatarba vs. BabaD,«* the learned judge? seem to have 
aimply followed the view in Rama Nana's case without giving 
any reason for the principle expressed by thiem. The same 
view is again taken in Shantaram Abasakeb Power vs. Kem 
Krishna.'® Sen, J, observed in that case, 'Though a surrender 
operates by acccelerating the reversion, i.e. the succession, it 
would appear (o operate not a® a case of succession but an act 
of alienation”." 

It is submitted that this is not an act ol alienation by the 
widow that results in title being conferred upon that nexC 
reversionary heir. The basic ^ture of a surrender ia not 
alienation but relinquishment <rf the limited estate oi the 
widow and the succession thereh:oizL by operation of 

law. Keeping this in view it is concluded that the above* 
mentioned was wrongly decided 

In Vishnu Pandu vs. Mahadu Bahurao*" the learned 
judges of the Bombay High Court seem to have taken 2 view 
<ontrary to chat taken in Rama Nana's case. It was hdd in that 
case that the effect of a surrender by a widow is to accelente 
the vesting erf the esute in the next heir who is entitled after 
the death of the widow and as such (he surrender is not an 
-alieoacion ci the estate by the widow for a lawful purpose so 
as to give the next heir an indefeanble title to the pr<^>ert 7 and 
fhar the adopted son is entitled to take all the property in 
the hands of the next heir subject to lawful alienatioDs by the 
widow or the next heir, ^h, J. pointed out, ”... it was not, 
strictly speaking, an alienadoo <rf the estate by Bayaja but a 
voluntary aa of extinction <rf her own estate. Consequently 
the relinquishment would not have the effect of bringing the 
present case within the rule that where an heir to the estate erf 
a sole surviving coparcener bas alienated pr^erty for a lawftd 
purpose, the alienee acquires an indefeasible title and ia entitled 
no retain the property contrary to the daim (rf an adopted son 
Tjy a widow of the joint family.”*** 
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In the recent FuU Bench caie of Bahubali Vasant w.. 
Onndappa’" in the Bombay High Court, one Balappa died in. 
1908 leaving a widow Shiimati and a dai^hicr Ratna who died 
m 1911. On June 24, 1920, Shriauti executed a deed of sur¬ 
render by which she surrendered the whole esute of her 
husband to Vasant, son of Ratna. Vasanr died on July 1, 
1986. Shrimati adoptet^ defendant No. 2 on Sepiember 15,. 
1955, and the plaintiff filed this suit claiming the property 
which had been surrendered by the widow under the deed of 
furrender. The learned judges of the Bombay High Court 
hdd that under Hindu law if prior to his adoption a valid 
•irrender is effected by bU adoptive mother, the subsequently 
adopted son can divest the property which has already vested 
in the surrenderee, 

M. C. Chagla, C J. observed, ‘^It is very important to note 
that the title of the next reversioners does not depend upon 
any act of ixanafer or conveyance by the widow. As soon as. 
the widow effaces herself and destroys her life interest by 
c^eradon of law, the next reversioners succeed to the husband’s 
state. Therefore, the dde of the next reversioners depends, 
not upon any conveyance vt transfer by the widow, but it 
Aepeods upon their inheriting to the estate of the husband. 
Therefore the .title which is vested in the next reversioners is 
a dde by inheritance aud not by a conveyance or transfer 
executed by the widow. It is also pertinent to bear in mind 
the vital disdnetion between an aiienadoo by a widow for legali 
necessity and a surrender by a widow. In the case of legal 
necessity the widow alienates the property of her husband and 
the dtle of the alienee depends upon the alienation by the 
widow supported by jusdfyfng necessity; whereas in the case of 
a surrender it Is not the alienation which is the foundation of 
the tide of the next reversioner but, as already pointed out, it 
is the fact that he is the heir of the husband and the fact that 
the succession has opened up by operation of law that cons* 
tituiei the foundation of hia tide. If, therefore, tbe dde of 
the next reversioner is based upon inheritance, the questiock sst 
Ivbat is the efBea of a subsequent adoption by the widow?” 

’*Now, it Is well settled that a subsequent adoption has » 
retrospective effect in the sense that in the eye of tb/s Uw the- 
widow must be deemed to ancient and the adepted son musf 
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bt deemed co be in existence at the death oE the husband. It is 
true that any lawful alienations made by the limited owner 
would be binding; upon the adc^ced son. It is equally ij\^e that 
a last male holder would be entitled to deal with the property 
as bis own without taking inu? consideration die possibility 
o£ a future adoption, ^rui Iq ^uch a case the adopted son 
would take the property subject to the aUenatlons made by 
the last male holder. But it U equally well established chat 
an adopted sod would be able to displace any title which arises 
by reason of inheritance.'" 

From the foregoing; discussions one may conclude chat if 
the sucrenderoe has no title, because be had no right to la* 
herit, Elis transferees can have no tide (or merely a voidable 
title), and his heirs or legatees can be in no better position. 
They are, in ^on, the similar case as the alienees or heirs 
or legatees from a transferee from a widow without Juftified 
purposes or otherwise contrary to the powers of a female 
heading subject to the limited estate. 

fn Shrinivas Krishnaiao vs. Narayaa Devji,*" the Supreme 
Court distinguishing divesring of a collated who had in* 
herlted from another collateral of the adoptive father from 
divesting of an alienee from a widow precisely on the ground 
that the alienee could satisfy Eiimself whether the alienation 
would be binding upon an adopted son. Venkatarama Ayyar, J. 
observed, '‘...Thus, transferees from limited owners whether 
they be widows or c^arceners in a joint family, are amply 
protected But no such safeguard exists in respect of popetiy 
inherited from a collateral, because if the adopted son ia 
entitled on the theory of relation back to divest that jnoper^. 
the position of the merne holder would be chat of an owner 
poseessing a title defeasible on adc^tion, and she result o£ 
such adoption moK be to extinguish diac deJe and that of sU 
persons daunfi^ und^ him. The alienees fcom him would 
have no prorectiem, as there would be no question of supperb 
ing the alienations on the ground ofi neceasicy or benefit And 
if the adoptation takes p^ace icmg after die succession to the 
collateral had opened...and the i^operty might have taeam 
while chained hands sevei^ times, ihe 'dde cd the pmxheen 
would be liiiMe to be ^atasrbed quite a long time afmr the 
aliena cions.'* 
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In that cas« the adopted $on claimed to divest the sur¬ 
renderee's successors, for his alleged succesiion was without 
tide and the very problem which the Supreme Court en¬ 
visaged in that casd must arise since anyone who takes from 
1 surrenderee muse know that hi» or her tide is defeasible 
upon the surrender being set aside. An aspect of this ques¬ 
tion was discussed in Naiwarlal Punjabhaj vs. Dadubhai.^ 
where B. K. Wukherjee, J. said, “.. .where there is no neces¬ 
sity for alienation, the interest whuch she (widow) herself 
holds aud which she can convey to others is not an in¬ 
defeasible life estate, but an estate liable to be defeated on 
the happening of ceruin evenu which in Hindu law cause 
extinction of the widow’s estate. Remarriage by the widow 
is one such event which completely divests her of any interesfl 
in her husband’s property. Adoption of a son to her husband 
is anoUurr circurastancc which puts an end to her esute as 
heir to her husband, the effect of adoption beii^ to bring in 
a son who fas prior claims to succession under the Hindu law. 
In both these sets of circumstances it is not disputed chat 
prior rights derived from the widow, if not supported by 
legal necessity, could be defeated by the next heir of the 
husband or the adopted son as the case may be.” 

^ther suppcct for the preposition contended for present¬ 
ly obumed from Subbareddi vt. Kovindareddi» where Uma- 
maheswaram. J. said. ”A transferee of a widow’s esuce is 
certainly entitled to continue in possession during the life¬ 
time of the widow unless other coBungeiicies like remarriaac 
adoption etc. uke place. The Intes^t conveyed to the tisms- 
feree is not only transmissible to his heirs at law hut may also 

W ^Id, mortgaged, exchanged or gifted during the lifetime 
of the widow.” ^ 


From abovemeniioned diKuuioiB ii ii cotitluded 
tlut lie .ubMqutntly .dopwd K,n c»n diipl.ce tbe tide which 
^ ■nheriunce »nd thu. can divest the pro- 

peny Which has already vested in the surrenderee. 

• ** O'P'-eMed attention in un- 

* Hindu woman is an absolute owner 
»•’*' "powetsed" at the time of the ooo- 
»«KOTent of the Act. 195«, and sbaH be full oenter of whac 
ever she iiught acquire in whatever manner after the ccun- 
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roencement of che Act subject to sub section (2) of section 14. 
It is perhaps needless to enlarge upon the obvious and fur¬ 
ther conclusions that though a Hindu female could formally 
relinquish her iutexest in the property inherited from her 
husband etc. prior to the Act of 1956, she cannot do the same 
now. In other words svurendeis are not possible after the 
commencemcat of the Hindu Succession Act, 195S, for there 
remains no reversion into whose hands (he succession may be 
surrendered. 
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CHAPTER V 


THE REVERSIONERS AND THE HINDU WOMAN'S 
LIMITED INTEREST 

DECREE ACAINJST A WIDOW AKD ITS STFECT ON THE RlCHTS OF 
REVERSIONARY HKIR 

The sanie rules which determine the validity of private 
sales by a Hindu fcroale, will also determine sales effected in 
eEecuuoQ of decrees agiaiosc a limited female ow*ner. Though 
a widow enjoys absolute rights over the estate of her husband 
for certain purposes, yet it would not be disposed of fix the 
personal debts of the widow or in execution of a personal 
decree against her. All that could be attached and sold 
under it would be her own qualified interest in the property; 
left by her husband.* Similarly where a deaee £«* arrear o£ 
rent was given against a daughter in possession ot cbe popercy 
inherited from her father, it has been observed that the debt 
was a personal debt fw which the father’s property could not 
be held liable. But where the heiress is in the capadey 
of a represenutive of the estate and a decree is obtained against 
her, thta the esute is liable to be alienated in execution of 
the dftree.* There will be no difficulty if the decree is passed 
during the lifetime of the male owner and the female is 
brought on the record as hU legal representative. The sale of 
(he entire estate will be justified, but if the detree has not been 
so given, then the suit will have to be filed again against her 
as represenutive* of the last male owner. Where such a 
cneth^ is adtyted and a decree is taben agaioK the widow, 
then the sale in execution of the decree will pass not the 
widow’s perwnal interest in the estate but the entire estate. 
In Bbandmnder Nfitcer ur. Buksh Ah discussing this point, 
Sir Bernes Peacock pointed out, ’‘Supposing in an ordinary 
care a suit U brought against an etecutor, and judgment io 
given against hhn as an execUM*, the purchaser under an 
esecutlcm buys not the personal estate ot the defendant but 
the property of the defiant in his representative ciiairacter 
for a debt which was due from him in that capacity”.’ The 
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principle laid down in the above cited case has been approved 
by the Privy Council ia subsequent cases* Summariang the 
effect of these rulings of the Privy Council in the case of Key 
Radbakissen vs. Nauratan Lai*, Mookerjee, J. stated, "It « well 
settled that the test to be applied in wder to determine 
the exact Interest which passes at a sale in execution of a 
decree against a Hindu widow or a qualified proprietor siroi 
Jarly situated* is whether the suit in which the sale was direct* 
ed was one brought against the widow upon a cause of action 
personal to herself or one which affects the whole inheritance 
of the property in the suit" Where a claim in the suit is 
merely perscmal against the widow, in that case only the 
widow's limited interest is sold and it does not make the 
revenionary Interest liable. But where a suit i» brought 
against the widow in connection with the estate or for a 
reason which is not a simply personal reason of action against 
the widow, then the entire estate is bound by it. 

In course of (his discussion a question arises how far a 
.decree taken against a Hindu widow either In a suit hied by 
or against her is binding on the reversion of her husband. In 
Katama Natchiar vs. Raja of Shivaganga, the Privy Council 
observed that where there has been a deaee in suit brought 
by a widow for possession of a zemind^ry » heir to her hus* 
band, it would have bound those claiming the zemindory 
in inccession to her if there had been a fair trial of ^ right 
in that suit chat is effectual and operative against the revision- 
ary heir unless the deaee can be successfully Impeached on 
special grounds.* Delivering the jui^menc in this case* Turner, 
L.J. said, ’'The whole estate would, for (he time, be vested in 
*her absolutely for some purposes though in same respecu, for a 
qualified interest and until her death it could not be ascer* 
Oloed who would be entitled Co succeed. The same principles 
which have prevailed in rhe Courts of (his coun^, as to 
tenants lo tail representing the Inheritance would seem to 
•apply Co a Hindu widow, and It is obvious that there would 
be the ^axest possible inconvenience in bolding chat thh 
succeeding heirs were not bound by a decree fairly and pro* 
perly obtained against the widow".* The principle wee rfr 
affirmed by the JfWkial' Committee lo VaiihiaJmg w. Shii^- 
nath.* Tbm the facts of the case are : a Hindu bebagtng 
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to tbe Sudra class died in 1849 leaving a widow A. In 1862 
A adopted as a son to ber husband and pu£ him in pos¬ 
session ci tbe properties Inherited by her Srom her husband. 
At that date there was no person who could give B in adop¬ 
tion and the adoption was invalid. B died in 1864. On his 
death his nephew, claiming as his heir, entered into possession 
of the properties. The nephew died in 1881. On bis death 
the nephew's mother M entered into possession of the properties 
and held them until 1884 when A forcibly ejected her. In 
1887, M brought a suit agaimt A fcr possession of the proper¬ 
ties. Xn 1892 a deaee was passed for possession in favour of 
M, the Court holdii^ that though £*s adoption was invalid, 
M's claim for adverse possession f(^ 12 years was cstabl’shed. 
A died in 1902. In 1905, the plaintiffs claimir^ to be the 
reversionary heirs of the original deseased sued M for pos¬ 
session of the properties. The High Court dismissed tbe case. 
On appeal to the Privy Council it was laid down that the 
principle of the Shivaganga case* applied and that the decree 
of 1892 against the widow A was binding upon the rever¬ 
sioners, the dea« having been passed aftef a fair trial of the 
issue. Tbe cases of other female heirs such as tbe daug;bter 
and the mother have also been held to be governed by the 
principle laid down in the aforesaid cases.^ 

widow's possession as HEinCSS NOT ADVSaSE TO P£Vr3tSION£E 
•WT wHsan SHE holds independently of heu husband it is 

OTHEAWlSe 

Where a widow is in possession of her deceased husband's 
property as an heiress entitled to a limited estate, ber poo- 
eessloa is not* adverse to the reversion. But if she holds’the 
property indepeudently and not derivij^ beb title to it 
through her husband, her possession becomes adverse to the 
reversionary beirs and timiiation in sadi a case is applied from 
tbe dace ^ such possession. For instance, a widow whose 
husband was a member ^ a joint Hindu family ac the time 
his demise and who can, therefore, only claim mamten* 
ance, holds her deceased husband’s property after hU death. 
Under such drcumstances if a suit by coparcorers of her 
deceased husband is Sled after twelve years from the date of 
m ch possession, it will be barred by limitation because h^ pos* 
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acswon is regarded « advene to the reversionary heir or the 
coparcener as the case may be. Therefore where the moUier 
{Ml being the heir at law) holds the estate of her deceased 
son and rcmaiiu in posse«ion for more than twelve years, a 
suit by the reversioners o£ the son and the son’s widow wae 
held barred by limitation.^ The reason is that the possession 
of the mother was not that of a Hindu widow as such hut M 
4 trespasser. But where the widow acquires the possession of 
the estate of her deceased husband as his heir, she could not 
by any act or pronouncement of her own, while she sliU 
continues 50 be in possession of chat eaute, give her pos¬ 
session or esuce a title different from that attaching to the 
possession or estate of a Hindu wldow.^ 

ECriNCnON OP widow's right does not EXTINCUI8K THAT OF 

REVERSIONARY HEDt 

The reveisionary heir does no? claim bis right through 
the widow; therefore, the extinguishment cd htr right under 
section 28 of the limitation Act does not ettinguish his. A 
reversionary heir derives his right through the last male owner 
and has no inter^t in the property save a spes succffsionis 
until the death of the limited heir and the possess on, as men¬ 
tioned above, will be adverse against him only from the death 
of his limited heir and not earlier. Theref«e the rever- 
toona is entitled to recover possession of the property, if i( 
is immoveable, within twelve years from the date of the cessa¬ 
tion of the widow’s intact under Ariide 141 of the Endian 
Limitation Act (Act CC of 1909) and if it is moveable, within 
six years from that date lender Article 120 of that Act” In 
the case of Bejoy Gopal v. Krisbya it was held by the Privy 
Council that where a Hindu widow leased the immoveable 
property of her deceased husband fm* a period extendan^ 
beyond her own life, the reversionery heir can file a suit to 
recover the same under Article 141 of the Indian Limitation 
Act, which lays down 12 years’ period of limitation and not 
under section 91 of the second schedule which prescribes the 
three yeart* period.’* 

REMEDY POR REVERSIONERS AGAINST WASTE OP THE FStOPSRTV 

BY A WIDOW 

'VMiere a Hindu widow commits wasK of the corpus of 
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property infieritcd by her from her deceased fafusband, the 
reversionary heir or any ocher rightful heir of her husband is 
empowered to take oece6^^y measures. He may bring a koxi 
in the nature of the bills quia of the Chancery Courts 

in (he United Kii^om. According to Stmy, J. these bilU 
to cheek the widow from wasting the property are, *'in the 
nature of writs of prevention, lo accomplish ends of pre* 
cautionary justice. They arc ordinarily applied to prevent 
wrong) or anticipated mUchiefs, and not merely to redress 
them when done. The party seeks the aid of the Court o£ 
Equity, because he fears quia (imgi some probable injury 
to his rights or interests and not because an injury has jdready 
occurred which requires any compensation or other relief’.’* 
Recognising the power the Courts in India to grant relief 
in such suits in the case of Hurry Dass v. Runguomoney, Sir 
Lawrence Peel, C.J. pointed out, “The Hindu female is rather 
in the position of an heir cakii^ by descent until a o^tiO' 
gency happens, than aa heir or devisee upon a trust by implU 
cation. Therefore a biU filed by the presumptive heir in suc¬ 
cession against the immediate heir who has succeeded by 
inheritance must show a case approaching to spoUatioa' .’* 
Again, the Privy Council in Hurry Dass Duct v. ^'iniuthy Up- 
poornah laid down that the hill quia timet by a rever»onary 
heir against the daughter of an intestate Hindu in possession 
^ prt^riy was rightly dismissed ic was not shown that 
there was danger to th« property from the mode in which cbo 
party in possession was dealing with it.*’ But a bill quia 
timet is not the only remedy. The Court may in a p r oper 
case grant relief by appointing a receiver. Sen, J. of the Allaha¬ 
bad Court in Jetona Prasad v- Mt. Dorga Devi 5&id , 
'Though it is only in rare cases thne Court would apptnnc 
a Receiver of the pn^>erty that has come into the hands of a 
widow on account of reckless waste on ber. part, at che same* 
time ic is 2^;al to appoint a Receiver unt^ certain etcep- ’ 
tional dreumscances. If waste is esublished and the advis- 
ability for the appointment of Receiver proved, a transferee 
from the widow is liable co be ousted just as much as (be* 
widnw for he does not obtain a higher right diao the widow 
herselfAccordingly the rever^oners have a similar remedy 
s^Dft the transferee of the widow or ocher limited heir i(v 
8 
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^dcr to check the waste or improper use of property, 'liic 
appointment of a Receiver is however, » remedy comparatively 
rarely employed. 

In the case of acquisition of immoveable property ill 
which a widow or a daughter has a life estate by Government 
under Act 1 of I8H su/hdent protection is made in c«der to 
check ibe waste of the compensation money. Under section 
32 of the Act such money sbdl not be given to dse widow but 
shall utilised to buy other iounoveahle property to be held 
under similar title and conditions of ownership as die Ira- 
moveable pr^tercy in connection with such funds shall have 
been deposited or held or if such pvirchase cannot be made 
forthwith, then in such Government or other approved seen* 
lilies as the Court shall consider ri^t. The payment of the 
rent or ocher income from such investment shall be made to 
the woman holder as the person for the time being authorized 
to the possession of such immoveaWe property.** 

Where a widow had sold the estate to a third person 
without any justified necessity before the acquisition and such 
third person had taken the compensation money, he was held 
hound to pay the money back, so that the Court might invest 
it, in the mode laid down by section 92 of the Act to the 
advantage of the reversion.* If the funds are used to buy 
other inuDOveable property, the transferee would be entitled 
to retain possession of it as qualified owner during the life* 
time of the widow. 
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CHAPTER VI 


THE HINDU SUCCESSION ACT, \m. AND THE 
WOMAN’S LIMITED ESTATE 

Tht ^ncral opinion of progreMivo and enlightened 
Hindus u (o improve (he poeition and conditiona of living of 
fttnaks in India. Keeping it in view an Act named cbe Hindu. 
Succeition Act was pawed by Parliament, reoeivad (ho 
President's assent on 17ch June. 1956, by which a large mnber 
of women have in some cases for (he first time been recognised 
as heirs and the limited estate of females has been put an end 
to. To make them economically independent and to in»iire a 
status of dignity and sel5respect they have been made absolute 
owners of whatever property they 'poMcssed' at the commence* 
mem of the Act. 

Section 14 of the Act which is mainly responsible for 
bringing about such a revolutionary change in the status of a 
woman runs a follows:—> 

‘'Section 14 (1). Any property possessed bv a female 
Hindu, whether acquired before or after the commcnccjncnt 
of this Ac<. shall be held by her as'foll owner thereof :.nd not 
as a limited owner. 

Explanation : In this wb-section. ’property’ mdudes both 
moveable and immoveable pretty acquired by a female Hindis 
by inheritance or device, or at partition^ or in lieu, of main¬ 
tenance or arrears of maintenance, or by gift from any person, 
whether a relative or not, before, at or after her marriage, 
or by her own skill or exertion, or by purchase or by prei- 
aiption, or in any other manne whatever, and also any 
•uch property held by her as Stridhann immediately before 
the commencement of the Act. 

(2) Nothing contained in sub-iection (I) shall apply to 
any property acquired by way of gift or under a will or any 
other instrument or under a decree or order of a civil court 
or under an award where the terms of the gift, will or other 
ieserument the decree order or award praCTibc.a tcelritf* 
ed estate in such property." 
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Id this sectiOQ the most important provision is dedara- 
sory^ and (he e>cpIanaiion defines property. The diuiisman 
•confused the scope of the main sutvsection and the expUna* 
cion attached therein in the original bill. The original hill 
had declared that all acquisitions made by a Hindu feixale 
after the commencement of the Act were to become her 
absolute property, notwithstanding the manner in which they 
were made. The joint committee expressed their opinion that 
all property of a female Hindu possessed by her atr the time 
of the commencement of the Act, though acquired prior to 
its commencement, shall also be recognised as hicr absolute 
property. Xn order to give ibis vi^w a practical shape, the 
basic principles of Hindu law regulating succession in favour 
«l females were abandoned. The female Hindu had become 
abs<4uce owner in the great majority cpf cases immediatefy 
iirespective of legal limitaciona put on her estate at the 
moment of her acquisition of the estate. 

JUniCUt. OPINION 

Proceeding to judicial construction of the section we find 
that in Venkayamma v. Veerayya* where the appeaU arose out 
of the suits instituted by the plaintiff G. Veerayya, the pater¬ 
nal uncle of Sainbayya, deceased, for a declaration that catain 
aales of Sambayya’s lands effected by his widow and motber 
were not binding on the reversioners, Viswanatha Sastri, J. of 
the Andhra High Court pointed out, “Though sectitw U <rf 
rbe Act is retrospective in $o far as it cnlaiges a Hindu 
woman's limited estate into an absolute estate even ia respect 
of properly Inherited or held by her as a limited own9 be£oi% 
the Act came into ioK», its operation is confirMd to pru per ty 
an the pdssesvon of the fiemalc when the Act came into fd P iA 
The ptfse^sion may not be actual physiml poesesdon or per 
aoual occopacion but may be possessimi in law. The pop 
session of a licensee. lessee or mortgagee from the female 
•owner or the possession of a guardian or trustee or ^ent of 
die ^aale owti 9 would be hex possessiim for the purpose of 
section 14. The *poeses9ed' ia weal in section 14 In g broad 
sense and is Ae CDhtuet *poasesuoa' xoeani ^ibe state of ow» 
Ing or having in ode's hmids or power. It Indtides posaessian 
Hy reedpt of r«n« and proStft" 
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"Whftre, however, b«fore the Act came into force the female 
owner had sold away (he property in which she bad only a 
limited interest and put the vendee in possession, she should in 
nd sense be regarded as 'possessed' of the property when the 
Axe came into force. The object of the Act was to confer a 
benefit on Hindu females by enlarging their limited interest 
if (hey were in possession of the property when the Act came 
into force. The Act was not intend to benefit an alienee 
who. with his eyes open, purchased property from the female 
limited owner without aay justifying necessity before the Act 
came into force and at a dme whert the female vendor had 
only the llmiced interest of a Hindu woman.*' 

In (he case of Hari Klshen v. Hira’ giving his views on 
the scope and object of section 14 (1) of the Hindu Succession 
Act, 1956, Kapur, J. of th^ Punjab High Court observed, 
"Section 14 contemplates that if at the time the Aa came 
into force a female Hindu was possessed of any property, then 
she shall hold it in future as full owner. Tbis provision of 
law will not restore to her any property or any right in the 
property which she had parted with before the Act came into 
force" 

From the aforesaid observations it may be gathered that a 
Hindu female becomes an absolute owner of the property 
possessed by her either in fact or in 1 aw at the time of the 
commencement of the Aa and the properly which she 
acquires after the commencement of this Ad. But she is not 
an owner of the estate which rt>e has 

Again, the High Court of Calcutta interpreted the sections 
4 and 14(1) in Costa Behar Bera vs. Haridas Samanta.* There 
the properties in question belonged to two brothers Ramchand 
and Balaichand in equal shares. Rarnclmnd died leaving 
behind a widow Haripriya and three daujditers and Haripriya 
inherited a widow’s estate in his properties, She died in 185^, 
B,S. and was survived by two of tbe daughters and by a son 
of a predeceased daughter, Haripriya had during her life¬ 
time sc^d hei share of the properties and executed two deeds 
of gifts. TJie plaintiff challenged the transfers made by Harh 
priya by way of sale and gift as without legal necessity and as 
such not binding on the sole reversionary heir. P, K. Sarkar, 

J. said, '’The effect of seaions 4(1) and 14(1) read together A 
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chac ihe Hindu law regarding the Hiudu widow*» estate will not 
apply to property held and possessed by a Hindu female from 
cite date of commeneeineat of the Act and such Hindu female 
shall hold the property thereafter not as a limited owner under 
the Hindu law but as full owner. These provisions affect 
property held and possessed by a Hindu female nt the date of 
the comiacnccment of the Act and onnoc aSecc any property 
wlilch was held and possessed in the past by such female but 
hud been tansferred thereby ceased to hold and possess at 
the dace of commencement of the Act or to which succession 
had opened before the commencement of the AcU’ 

'*Thc expression 'possessed by a female Hindu* in sub* 
«ection{l) of section 14 cannot be interpreted as 'possessed at 
any Time’. The expression 'Whether acquired before or aftCT 
the commencement of the Act* which follows it should be inter¬ 
preted, according to the context, as applying to the 
‘property* and not the word 'possessed', Tlie plain meaning 
of the expression is that any property irrespective of the fact 
^^’hether it had been acquired before or after the commence¬ 
ment of this Act which is in the possession of a Hindu female 
by her as full owner."* 

Again, the Division Bench of the Orissa High Court con> 
siuing of Narasimhan C. J., and Das. J. in Sri Laxmi Debt 
vs. Surendra Kumar Panda* made an exhaustive and through 
study of the effect of the Ad, 1966. There the plaintiff had 
sued for dedaration of her reversionary right in respect of the 
proftfrtres left by the last male holder. Delivering judg* 
meut Das. J. said, “The effect of the Hindu Succession Act is 
to confer absolute ownership cH a female Hindu, the 
widows of the last male bolder in respect of aU properties left 
by a male Hindu which was in her or their possession at the 
date of the commencement of the Act, even though the husband 
or the male Hindu had died long before the commencement 
of the Act" 

Iq the Patna High Court* in Ramsaroop vs. Hiralal^ int^- 
pretiog the term ‘possessed* Misra, J. pointed out, ^‘the 'word 
‘possessed* fmpHes pan possession as well as present posses* 
ston, It may aUo im^y future possession, in wluch event, no 
do^t the better expression would be ‘to be pos'sessed.' Bilt 
even the wwd 'possessed* may have the same meaning. As 
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(he Legblatuie has used (he expreuion 'any property poases^d 
by a female Uinda' ic ia not to confined u> present possesion." 

Hia Lordship added (hat from the language used in the 
explanation to Kciion 14 also, it follows that the Legislature 
did not lay stress upon the present possession of the property 
by a Hindu female, in which event alone she would be entitled 
to absolute ownership, but Intended to terminate altogether the 
right of the reversioner subject to a restriction in sub’section(2). 
ti is also to be bomo in mind that the alienee from a Hindu 
female holding a limited estate owns the property as a guar* 
amee from her and it is well settled that as between the 
guarantor and the guarantee their inttrests are conterminous. 
The guarantee holds the derivative title from the gaarantor. 
The succession to the estate of the full owner from whom (be 
Hindu female derives a limited right opens only after her 
death. The right of the alienee therefore cannot be construed 
to be an independent right. To construe the section to mean 
that as soon as the Hindu female has parted with her interest 
in such property, the alienee has an independent right without 
any reference to rhe interest of the limited owner, in which 
. event alone section 14 would not govern such a case, would not 
be consisteuc with the principle applicable to the relationship 
between the guarantor and the guarantee. 

A Full Bench of the same High Court in Hcrak Singh w. 
Kailasb Singh' overruling the view taken in the case of 
Ramaaroc^ v. Hiralal' held that section 14 only to 

properties 'possessed by’ the female Hindu at the date of the 
commencemeot of the Act. ft ii not correct to say that the 
expression 'possessed by a female Hindu’ refers to a point of time 
before the commencement of the Act, because such an inter* 
preiation would be inconsistent with (he expression ’shall be 
held by her as full owner' occurring in che latter part of the 
section. It is true that section 14 is retrospective in so far 
as it enlarges a Hindu woman’s limited estate into an absedute 
estate even with regard (o property inherited or held by her 
as limited owner before the Act came into force. *rhe section 
is retrospective only to this extent and no further. Is is not 
•correct co say- thac section 14 applies to properties of a female 
Hindu which site had inherited before (he Act came ieto 6ijr« 
dnd which she had absolutely alienesed before che Au came 
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into force. Tbe expression 'any property possessed by a female 
Hindu' occurring In seccion H must be broadly inter* 
preted in the context of the language of the sub-section and 
must be taken simply to mean ‘any property owned by a 
female Hindu’ at tbe date of the commencement of the Act. 
But a female Hindu caanoc be deemed to be owner of the 
property of which sbe had made an absolute alienation before 
the date of the commencement of tbe Act and section 14 can* 
not apply to such property and tbe limited interest of the 
stfidow in such property is not enlarged to an absolute interest. 

Again, in Rannsewak t*;. Sbeopujun.^' Ibc Patna High 
Court laid down that the word 'possessed' occurring in sccUon 
14(1) cannot be confined in its operation only to the possession 
of the Hindu female at the date of tbe commenceioent of the 
Act either on a grammatical vi«w or even in view of the texture 
of the section itself. The wc«d has been used in a broad sense 
and includes possession of tbe property which may not be in 
her actual possession but to whidr she may have a right in 
law to recover possessiou, such as her suit against a trespasser 
who has not perfected his title by adverse possession. 'Aotual 
possession’ is a term with an understood legal meaning and 
is that possession which exists where the thing is in tbe imme* 
diate occupancy of the party. Tbe possession, therefore, of the 
mortgagee ot of the lessee, who is a tenant, comes within tbe 
acope of the meaning of the phrase 'actual possession’. Similar¬ 
ly the possession of tbe licensee U also tbe possession of the 
licensor. Thus in a broad sense the term ‘poeesaion* is syno- 
oymoa$ with 'ownership'. 

Just because the words used in section 14(1) are “shall be 
held' it does ooc necesaaarily follow that coerely on that accouns 
^lese words have no refensnee back to the past. It ia weB 
estahtished wb«n the wdid 'shall' occurs in a statute, the 
xstoBdtm of cEse L^latuie is directed more towards its 
unpe^tive chancter to show command, more eban point lo- 
wards fia ftRurity. It is obvxoQs, therefore, that although the 
vords are 'sh^l be held' vdiidr prima fOd€ say be cd a protec¬ 
tive draracter; ueverdieiess, cbere are good reasons so give these 
werd» also a luger operaciew. A retrospective Uw be 
fart^idr defined U one inteodod to aSecx crensactions wbiclr 
oe^omd dr v^ldi acerded, before it became operative, 
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jiixd which ascribe^ to (been eftecis not inherent in their nature,, 
in the view of the law enforced at the time their occurrence. 
In this dense section 14(1) must be held to be retrospective in. 
its operation. 

In Hanunan Prasad vs. Indrawati'^ the Allahabad High. 
Court laid down that the provisions of section 14 of the Hindu 
Succession Act are retrospective in some respects and prosper,' 
live in others. They are retrospective to the extenj; that they 
governed the property acquired by a Hindu female even before 
the commencement of Act; every property of a widow 
whether loherited before Ure commencemeor U the Act or 
after became her absolute property. But they axe not cecteS’ 
pcctive to this extent chat a property alienat^ by her before 
the commencement of the Act was deemed to have been owned 
by her absolutely. They do not have so much reirospcccive 
effect as'io make her an abtolute owner of the whole Inheritencc' 
with effect from the date of the Inhericence. They contain uu 
provision affecting alienations made by her before the com* 
Tncnceisent of the Act; iu other words, their validity and effect 
are left untouched. The provisions are prospective in the* 
sense that the property becomes absolute property of the female 
only with effect from the connnenccraent of the Act; the words 
'shall be held by her as full owner’ mean that she will hold 
it as a full owner since the commencement of the Act and 
not that she will be deemed to have held tt as full owner with, 
effect from the date of inhericence. 

The High Court of Madhya Pradesh in ibe case of Mt. 
Jaiiyu V. Kisam“ held that to attract the provisiems ot aeccion ]4 
for bettering the rights of a widow the property must have been 
possessed by the widow when the Act came into force. TbO' 
words 'whether acquired before or after the commencement 
of this Act* qualify 'property' and make the section applicable* 
to properties acquired before or after the commencemeDt of 
the Act. They have no relation to the word 'possessed' because* 
they qualify 'property* and not ‘possessed.’ The cardinal 
condition in the section is possession by the widow, which* 
must be present before the secUou is applied to better her 
rights in the pn^wty. It is quite clear, therefore, that the- 
widow who is not in possession but has parted with it before 
the act came into force cannot have the benefit of the sectiem; 
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a /^{iorat'i aoy transferee by her before (;he commencement 
of ihe Act cannot be given the benejit of the provisions of 
section 14 either, because no such provisions exist. 

The Supreme Court in Kotturuswami vs. Veerawa** observ¬ 
ed that the word ^possessed'* in section 14 U used in a broad 
sense and in the context means the state of owning or having, 
ill one's hand or power. Thus (be opening wMds ‘property 
possessed by a female Hindu’ obviously mean that to come 
within the purview of (he section the property must be in 
possessiou of (he female concerned at the date of the com¬ 
mencement of the Act. That possession might have been 
cither octual or consU’uctive or in any form recognised by Uw, 
but unless (he female Hindu, whose limited estate in the 
disputed property is claimed to have been transformed into* 
absolute estate under this particular section, was at least in 
such possession, caking the wc^ 'possession' in the widest 
connotation, when tl^ Act came into force, the section would 
not ap^y. 

Again, iu Mst. Buaici v. Msc. SukartP^ Shrivastava, J. 
Observed that the expression 'possessed by a female Hindu' 
occurring in section 14 of the Act obvio^y means jhat the 
widow must be in possession of the property in her right as a 
Hindu widow since possession must be a coiuet^uence of and 
related lo the life estate which a Hindu widow has in her hue* 
band’a property. It is only when such possession CQUCinues* 
that the rights are enlarged under section 14 of the Act and 
she becomes full owner of the property. If she has already been- 
divested of her interest as a widow on account of her re- 
mairiage before the cojnmencement of the Act, her possesdon 
of the property is not in her right as a Hindu widow. Thr 
reversiODera w^ild, in such case, becocte entitled ^to the pret"' 
petty immediately oq ho remarriage and d^e fao that they 
oQ^ected CO take action to di^osse&s her would not enlarge 
the i%hts of the widow. 

From the above discussion it is concluded that the Supreme* 
Court and the High Courts of Allahabad, Andhra Pradesh,. 
Calcutta and Madhya Pradesh have taken a view which does' 
not support the view expressed by (he Patna High Court in the' 
case of Ramsaroop te. Hirdal.’^ Indeed, the i^tna H^b Court 
ID the case of Har^ Sii^ v. Kailash Singh** overruled iie 
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previous decisions and ri^hUy pointed out that the object of 
the Act was to improve the legal status of Hindu women, 
enlarging itueir limited interest in property inherited or held 
by (hem in an absolute interest, provided they were in posses* 
sion of the property when the Act came into force, and, there* 
fore, in a position to cake advantage of lu beneficial provisions. 

$ur» roa revbujonaay richts 

From the facts of the case, already mentioned, in Laxmi 
Debi Of. Surendra Kumar*^ a question arises whether after the 
Hindu Succession Act. t9S6» a suit by a full sister of last male 
bolder for mere declaration of her reveraJonary right against 
widows of the last male hdder in possession of his properties 
is rnaintenable. Das, J, observed, "The right of a reversioner 
as one of the heirs under section 42 oi Specific Relief Act u 
limited to the question of preserving the estate of a limited 
owner fw the b^efit of the entire body of reversioners. But 
.as against a full owner the reversioner has no such right at all." 

"Under the Hindu Succession Act, 1956, d* sister having 
been included in the second class of heirs has been completely 
excluded by the widow who c«ae$ in as heir in class I. And 
the Widows would acquire the right of full ownership as to the 
•effect of the deceased under the Act. It is, cheref(»c. clear 
that when the pK^y of the last holder is in possession of his 
widows, the sister of the last male holder hai got neither any 
legal character, nor any rnterest in prats^nk u, be cntided » 
j mere declaration of her reversionary rlght>’' 

A similar question was also dkcuised by a Divition Bench 
•of the Patna High Court consisting of Rasnaswami J. and R. K. 
Prasad J. in Ram Ajadhya Missir vs. Raghunath,^ There the 
pUmtiff claimed a declaration on the death of defendant No. I 
hfct. Parkolo, that he would be entitled as a reversioner to the 
property alienated by the mother of the first defendant Nftt, 
•Sureba Kuer to one $itaram, father of defendants Noe. 2 and f. 
The plaiodff's suit was decreed by the trial conn. In appeal it 
Yras observed that the plaindff^s right a$ a reversioner was, in 
view of the change brought about by the Hindu Succeswod 
Mt, lost. The conn In that case assumed that the fWperty 
m amt, which w® in truth posseseed by defendants Noa. 2 and 
was held by Msc, Parkolo, and that since the enactment of 
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section 14 of the Hindu Succession Act the plaintiff had no^ 
interest in the px<^eity cither of Msi. Parkolo or of Mst.. 
Sure ha Kuer. Their Lortlships of the Patna High Court 
pointed out, As the law siauds at present the plaintiff 

has interest in the property of Mst. Parkolo Kuer or Nfsu. 
Sureba Kuer. The plaintiff has oo vested interest nor has he 
any spes Siuctisionis in the property which is the suhjecc 
niatter of the present litigation. Under the Hindu law as Ic 
stood before the Hindu Succession Act (Act SO of 19S6) every 
female who succeeded as an heir, whether to a male or to a 
female, took a limited estate in the property inherited by her. 
The heirs uC the Ust full owner who would be entitled to- 
succeed to tliu estate o£ such owner on the death of the widow 
or other liiuiied hJeir, if they be then living were called 'rever¬ 
sioners'. The reason why such a suit (suit by a leversioner) 
was allowed, was that the suit was In a represenudve capacity 
and on behalf of all the reversitmers and the object of th** 
suit was that the corpus of the estate should pass unimpaired 
to chose entitled to the reversion. Bui there hiad been a 
revolutio)iary change in law in cbis respect because of secdons 
14 and 15 of the Hindu Succession Act (Act SO of 1956)." 

‘'The effect of these sections is that the plainiiff in the 
present case is no more a reversioner and that the estate of 
Msi. Parkolo is not a limited estate but an absolute estate 
and that the plaintiff has no vested interest in the property 
nor has he a right of reversion or any kind of spes succtS' 
sionis. J£ it is the efEeu of section 14 and 15 of the autute 
ic must be taken chat the plaintiff h^s no right to bring a 
suit for a declaration that the sale deed executed hy Mst. 
Sureba Kuer in favour of defendanu 2 and S was a ^rzi t3S 
collustTe dociunat or thaf -there was po le^ neceseicy.” 

In giving decision in the above mentioned case the Patna 
E^h Court seem5 to have r^ed on the judgment of the 
Paderal Court in Lachiseshwar Prasad v. Kashwar LaJ.^ la 
chai case the Chief Justice of India pointed out that Che 
Federal Court, as a Court of Appeal, was entitled to take 
into consideration l^;uladve changes which had si^^eoef 
aoce the decUicKi undo: appeal was given. 

In* the course of his judgment the Chief Justice of Indm* 
deed with approval the foilowing passage the judg' 
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luenc of the Supreme Court of the United States of America 
ill Patteraon xfs. Slate of Alabama**: “'Wc have frequently held 
that in the exercise of our appellate jurUdiction we have 
power not only to correct the jud^ient under review but to 
make such dUposltion of the case, &» justice requires. And in 
^cetmining what justly does require, the court is bound to 
consider any change either in fact or in law whilcb bas super* 
vened since the judgment was entered/' 

The principle laid down by the Patna High Court, it is 
subroiued, is unsound and incorrect because we hardly find 
anything in the language of the section 14 which ab^iahes 
,tbe rights of Che reversioners of the last male owner, where 
the estate of the limited owner is noc enlarged. With respect 
we may further lay chat the Court did not attempt to 
interpret the huiguagc used in action 14 of %he Hindsu 
Succession Act. 

In the case of Herak Singh v. KaiJasb Siogh*^ taking a 
.different view from the above-mentioned cases ibe Patna Higli 
Court held that where a female Hindu makes an absolute 
.alienation of property, without legal necessity, by way of tale 
. or gift before the coming into force of the Act. the right of 
an heir of the last male holder to repudiate the alienattou 
. and bis claim of possession thereof from the uansferee on the 
death of the female Hindu, or on the extinction of the 
>(W(xaan’s estate otherwise, u not adversely affected and taken 
.away by seaion 14. 

In Hanuman Prasad ur. Icdrawati** the Allahabad High 
.Court laid down that though an alienation made before the 
passing of the Act remains vulnerable and does not dispose of 
the preliminary disputes, the question still remains—who can 
'>iimpugnate and how? Kow arises the real difficulty of the res- 
pendent. The widow continues to be estopped from challeng¬ 
ing the validity on the ground of want of legal necessity and 
reversioners have completely disappeared by virtue of provi- 
'Sions of section 15. The customary law of succession has been 
-completely abrogated by the Act which exhaustively amends 
and codifies the law relating to intestate successioners among 
’Hindus. Even the heirs of the husband referred to in |eciion 
~I5 are the heirs mentioned in section 8 and not the heirs under 
the custOTiary law. The next reversioner, who was a (leaticm of 
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She cuitomary Uw. is no loogor iu Uie picture. It makes no 
.<liffercnce wkstsoevo* if by accident the heir of & widow is 
the same person who would have ioherited the property on 
her death as next reversionei? if he mherits the property now. 
it will be i a his capacity M the widow's heir and not as next 
.reversioner. Since there will be no reversioner after passing; 
the Act, nobody, can get a decree as a reversioner now. Even 
these persons who could have obtained a deaee before the 
^ssing of the Act that an alienation made befc^ the passing 
of the Act was invalid cannot now get a declaration to that 
•effect because they have lost the status by virtue of which they 
could get it. The heirs of the widow, who now replace the 
reversioners, also cannot challenge the alienation. In the lirst 
place, they claim through her and are estopped as much as 
she wtas. Secozuily, they have not the same right as was possess- 
•ed by the presumptive reversioners. The latter were the heirs 
to the estate left by the husband and were given the right 
to see that the estate left by him remained intact during the 
widow's life time and passed on to them. They are, therefore, 
.allowed to sue for a declaration of the invalidity of an aliena¬ 
tion even during the widow’s lifetime. No such right can 
be claimed by the heiR of a widow who have no right what- 
.•soever to inherit the estate left by her husband- The wido^v 
has been given unrestricted power of alienation and even 
•otherwise they have no right to prevent her horn alienating 
it for any purpose. The only r^h’c they possess now is 
io gee whatever estate is left by her at her death. Now 
that there are no reversioners at aU, there U no quesdon of 
«he allenatioo, howsoever illegal ic mighn be, not being bind¬ 
ing on the reversioners. 

In Ffm rhandra v. Suhhram** the High Couic of Bombay 
seems to have taken a view which is CMSfraiy to what is laid 
down by the Patna High Court in Ram Ayadhya Mitsir vs. 
■R^unath MUsir®* and Mt Janki K.uer us. Chhathu Prasad.” 
The facts in that case were: $• died oa 10th February, 194* 
leaving a widow, a son and a sister. Then the son died on 
December 3. 1944 and the property devolved on his mother 
^widow of S). On 2Srd December, 1944 she gifted the property 
to the sister rf 3 and on 8th June, 1946 she remarried. 'The 
tincle of S sued possession of the property gifted by S's 
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widow oil the ground that on her reroairiage ibc pTopen)r 
came lo h)m by inheritance. The donee claimed that by reasoa 
ot section 14 of the Hindu Succeuion An U the proptu) 
devolved by inheritance or othcvwiie upon a Hindu female 
before ilie comincncement of the Act« her interest therein, if 
limited, sprang: on the application of due Act into an absolute 
interest since tbe date of acquisition and the reversioners bad 
no right to take the property even if the erstwhile limited 
interest is determined before the commenccinent of the Act. 

J. C. Shah, J. said, . . . by the reirospeaive operation 
given to section 14(1) the limited estate of a Hindu female is 
undoubtedly enlarged but only in property posaosed by her 
at the date v^hen the Act commences, and the section does not 
modify the rules relatii^ to inbcriunce, nor does it extinguish, 
the reversionary rights of heirs of the last full owner, when 
tbe estate of ihc limiced owner is not enlarged. Again, there 
is nothing in ilie Act which extii^uishes rights vested in 
interest in a pei'soii bcfcoe the date on which the Act 
commenced 

In Che Full Bench Case of Mt. Lukai v. Narayan'” where 
the suit was brought for a declaration by the reversioners and 
a crantfer made by the widow of land inherited by her &om 
her husband, was not binding on them after her death, tlteit* 
X4ardshaps of Modityu Pradesh High Court held, ''While wc 
admit chat the itmited owners under section 14 of the Act 
have been conferred all rights of ownership in respect of cer* 
tain kinds of i^percles of which they are in possession at the 
date tbe Act came into force, and to that extent reversioner’s 
rights are si uii end, we do not think that in our cases the 
reversioners' interests luivc been wiped out by tbe enactment 
of seciion 14 of the Act ... . The Act clearly enhances the 
rights of a fenuik Hindu only in respect of the property posisH* 
ed by her. It is a condition precedent to the application of' 
section 14 that slic must be possessed of the property. If she 
has parted with the property her rights annot be enforced by 
the application of the section. Tberefoic, tbe passing of the 
Act during the pendency of the appeal in the suit of the 
reversioners for a declaration that the transfer by the Hindu 
female U not binding on them, does not affect the mainteoabUity* 
of their suit. As emphasis has to be laid on the words 'poeeess- 
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ed by s female Hindu' in the aeciion the matter bM to be 
judged not from the angle of the Hindu female and the 
property in her possession.” 

The view taken is the above-meDtloaed cases by the High 
(Courts of Bombay and Madhya Pradesh seems to be quite 
correct and sound because we do not find any provision in 
the Aa which has, as already mentioned, the ef^ct q£ ab^iib- 
iiig either expressly or by necessary implication Che rights of 
remsioners in cases where succession had opened bef^ the 
commencement of the Act. A reversionary heir under the 
Hindu law is a person who inherits as heir the property of 
Che last full owner on the extinction of an interrening limited! 
estate held by a Hindu woman. If by the Hindu Succestion Act 
the estate of a Hindu woman in property not possessed by 
her is not regarded as enlarged into an absolute estate, it will 
be difficult Co lay down that Che rigbc of the reversionary heir 
to the property of the last full owner on the decermi nation, 
of the limited estate is still abrc^ied. 

RJCirrS OP AN AUENEE ArTER THE COMU£N<SMENT OF THE ACT 

Now a question arises whether as alienee from a female 
who as a limited owner sold the property held by her without 
any legal necessicy before coming into force of (he Act, 1956,. 
can claim higher rights after the CMomencement of this Act- 

The subject was exhaustively dealt with in Venkyamma 
vs. Veerayya® where Viawanath Sastri, J. of the Andhra High. 
Court pointed out, ”The Act was not intended co benefit an 
alienee who, with bis eyes open, purchased property hx>m the* 
female limited owner without any justifying necessuy hefcare 
the Act came into force and at a time wb^ the female vesi.^ 
dor had' Ofily the Ualtced interest of a Hindu wosian.'’ 

"It is only the tzansfeior's incaest chat would pass to 
the transferee and a ciansfecee cannot have a better title than 
what the transferor hadl Secticm 14 aerely enlarges her 
limited interest into an absc^uce estate in the property held by 
her when ihe Act came into force and does not enlarge thfr 
ci^u of a purchaser of a limited Inceresc before the M came 
Into force. The rule of *uKei«$t feeding the esioj^r enact¬ 
ed iB’abctfon 45 of'the Traasfer of Pri^erty Act would not 
avail the vendees because che fecaale vendor .does not get anr 

9 
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absolute estate under section H of the Act in propeciy of 
which she was in possession at the date when the Act came 
into force-*' 

In the esse of Hetak Singh v. Kailash Sit^** the Patna 
High Court has aUo held that the object the Hindu Suc^ 
cession Act was to improve the legal sutus of Hindu women, 
enlarging their* limited interest in property inherited or held 
by them to an absolute ioterest, provided that they were in 
possession of the property when the Act came into force, and, 
thereh>Ee, in a position to take advanuge of its benehceno 
pro visions. *rhe Act was certainly not intended to benefit 
alienees or to unduly enrich cbe alienees who with their eyes 
opoQ purchlased the property from the limited owners with* 
out justifying necessity before the Act came into force and a6 
a time when the venders had only limited interest of Hindu 
women. The effect of section 14 is not to enlarge the alienee's 
interest into an absolute indefeasible interest. 

To the same effect is a learned article* where it is stated. 
^'In the case of an alienee from the female owner prior to the 
passing of the Act, his i^hts will fall to be measured under 
the General Hindu Law only. If the alienation was for legal 
necessity or benefit to the estate or if the alienee discharges 
the burden cast on Inm by 6 M.l.A. S9S, P-C. in regard co 
•enquiry by him, la is protected and takes absolutely. In 
othW cases he C3& h<^ the property only for the duracion 
of dte limited estate of the transferor under the General 
Hindu law and the alienee cannot claim any hl|^e]: rights by 
•virtue of section H." 

We may conclude now that the Succession Act of 1956 
has not altered the situation concerning the ^alienees’ from a 
Hindu female in respect of their right over (he property 
acquired by them before cbe commencement of the said Act. 

Property which a Hindu w(Msan may acquire after the 
^ommenceiDent of the Act, by inheritance or device or in any 
way whatsoever, wUl be her abstrfute estate, 8ubje« always to 
the cemu subject to which the acquisition was made. 

Section 14 (P)—It is In the nature of an exception to the 
•ex^natioo to sub-seoioo (I). Ft is apparent that (he intenticei 
-of (be Legislature was to sweep away the limited character 
•of a woman’s rights over the estate possessed by her at one 


HWOtf SyCCESSlON ACT ANI* WOMAH'S ESTATE 131 

stroke. That sub’Section was znade retrospective so as to ia* 
dude all property which she held at the time of the com* 
loeocemenc of the Act, though it was acquired prico' to its 
commencement. The aU-cmbracing sct^e of tlM explana* 
tion is consideraWy cut down by the present sub-aecticm. 

'1‘he sub^eccioQ saves frcMU the effects of the explana- 
doii property acquired by way of gift or under a will, a 
decree or order of a Civil Court or under an award or any 
other instrument and subject to a limited estate by virtue 
of the terms of such instruments. Such property shall not 
he held by her as full owner according to the first subsection 
but shall be held by her, whether acquired before « after 
ihe commencement of the Act, cm tbe terms of the alienation 
which tranrfcTTed the property to her. 

The 8ul>'Section does not apply where a female obtains 
the estate by inheritance. In that case the estate dissents 
not by a contract or agreement but operation of law. It is, 
thus, beyond any doubt that all women who ‘poKess’ a 
widow’s estate by ioheritance either in the self'acquired pro¬ 
perty of their husbands under Hindu law or in the iiueresd 
of a deceased co-parcener under the Hindu Women's Righc 
to Property Act, 1937, have bestowed an absolute esute by 
the Act. On their death the property acquired by them by 
inheritance during their llfotline shall be treated as dteir 
belongings to which the rules of succession laid down in sec¬ 
tions 15 and 16 shall apply. 

The explanation is made very broad by the addition of 
the clause ‘acquired... in any other manner whatsoever’- The 
way of reading the explanation and 8u1>section (2) 
t^ether is first to consider if the sub'seccion applies to a 
particular pn^erty. If it does not, the exi^anatlon comes 
into claim and the property mtist be treated as an absolute 
estate. 

We may conclude that however defective the language 
may be, the L^islature has expressed it$ attention in un¬ 
mistakable terms that a Hindu woman is now an absolute 
owner of everything which she 'po$sei8ed\ at tbe time o£ (he 
commencement of tbe Act, 1956, and shall be full owner of 
whatever she might acquire in whatsoever manner after the 
commencement of the Act subject to sub section (2) of sec* 
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tion 14. Ic i$ perhaps needier co enlarge upon the obvious 
snd hxrtber coodiuioa that (hough a Hindu female could 
formally lelinquUh her interest in the property inherited 
from her huaband tK. prior to the Act of 195$, she cannot 
do the same now, In other words, surrenders are noo 
pouible after the commencetnent of the Hindu Succession 
Act. 1955, but there remains no reversion Into whose hands 
(he succeulon may be surrendered. 

None 
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CHAPTER VIl 


CONCXUSION 

Suinniidg up we lay ihai among ihe SmriU wriccra 
Ratyayana and Narada are lo be considered mainly reaponaible 
^or the limicaiioiu impoied upon tLe widcw'a right to use her 
inberited property. In other words, the sources oi the women’s 
limited estate owe their origin co the texts of Karyayaoa and 
Narada. All the commentators except the author o£ the Mita* 
kshara have advocated the qualjiied rights of a widow In respect 
of the inherited estate. But VIjnaneshw;ira, the author of (he 
MUakshara, supporting his theory by the text of Yajnavalkya 
favoured women’s possessing an absolute interest in the property 
which they obula by inheritance or partition. 

Proceeding to the judicial decisions one may notice that 
a female Hindu was not full owner of the pi'operty inherited 
by her. This limited ownership was known as the Hindu 
woman's estate,^ Even the Hindu Women’s Right to Ero« 
peccy Arc, 1937, granted a widow a 'women’s estate’ and noc 
an absolute ownership in respect of the property inherited 
by her. But an etfate which devolved on her as an heir as ^ 
daughter of the iamUy (i.e. granddaughter, Mscer, father’s 
sister and niece etc.) will in Bombay be an absolute estate. 

The Hindu female possessed the power to alienate pro* 
petty held by her as limited owner but the alienation was 
only binding on the reversionary heir, if (i) it was for legal 
necessity or benefit of the estate or (ii) the alienee proved a 
reasonable sufficient and bom fida enquiry on hia part as to 
the existence of justification or (iii) with the consent of the 
next reversionary heirs. Besides if the widow transferred (so 
to speak) the property inherited by her by way of surrender 
to the nearest reversionary heir, other reversioners would be 
bound by it. In order tlwt the reversioner may acquire good 
tide by surrender, there must be a ‘self-effacement* of the 
widow. In ocher words there must be something in the 
nature of a civil death of the widow, the extiactiem of her 
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right la her deceased husband's estate, a circuoistaDce which 
would happen if she died. It ia in this view that the doc* 
nine of suneoder is supported under the Hindu faw. The 
surrender muse be a bona fide sunender and not a device to 
divide the esuie between the widow and the* reversionary 
heirs. This is a ie<iuirement that produces difficult problems 
in particular cases. No surrender, however, is btn^ng on 
her subsequently adt^ted son, for the reasons already des¬ 
cribed, since her adoption perpetuates the Line of the person 
(i.e. father) fiom whom, it is assumed, the, property was in* 
heriiod by the widow as provisional heir. 

Xf a Hindu widow wastes the corpus of property acquired 
by her by way of inberiiance from her deceased husband, the 
reversioner has sufficient powers to take anticipatory steps to 
inhibit further waste. 

The Hindu Succession Act puts women on a par with 
men in respect of enjoyment of property possessed by her. 
She is now as much an owner of her property as is a man ot 
hi; property. Neither will che Hindu woman suffer any pro¬ 
prietory disability merely by reason of her gender, nor will 
her power of alienation of property be fettered by any rule or 
custom. The only restriction which can exist in r^ard to her 
proprieu^ rights will not be due to any rule of law but 
because the giver of the property may want to give it to her 
subject to limitations. As by virtue of section 14 of the 
Hindu Succession Act, 1956, the widow becomes £uU owner of 
the property inherited from her husband, she cannot suireader 
that property in favour of her husband’s reversionary heixSr 
though she may alienate it by gift or otherwise like any other 
full owner, , ' - 

It is rather difficult .to appredaCe ^ view ad^ted by 
the ftwaeti of the Act. There Ts a conseosas legal opinios 
tbroo^out fftd counoy that the MimUiara system of the 
}e^t family, its rule cf survivership and ra^t by bsrth, tio 
ao6 suit modern sodal needs and the Tequiiements of Hindu 
sodety. In spice of parliament has considered it auit^ 
aX^e Co retain che Miiakshare system svh moda. By roUinit^ 
Che hfit/^hara r^cem the Hindu Succeasitm Act has given rise’ 
to»various qtieseioas, for instance, firstly, cah the managing 
member of che Hindu joint family now dispose oi a vbidow’a 
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in view of section 14 of the new Act? Apparently 
not Secondly, wbac sort of coparcenary now exists wherein 
the widow of the deceased coparcener can dispose of her 
jDiereec absolutely and other coparcener cannot except for 
justified purposes? Thirdly, when a widow mother succeeds 
<0 her son's coparceuary interest, and he, as coparcener or 
reversioner, was entitled to dispute alienations by another 
coparcener's widow under the Act of 1937 or otherwise, can 
she be her own reversioner? These and other problems which 
are likely to arise are presented by the Act. 

The Hindu Succession Act has codified dte law of intestate 
succession aj&on^ Hindus, making many desirable changes in 
ihe [M'e-existing succession laws governing Hindus. But in 
many provisions of the enactment the repercussions on oiber 
branches of Hindu law axe lost sight of. Under the Mitakshara 
aystem ancestral property will spring into existence tfrben the 
jel£*acquired pr<^>erty of a male is inherited by his sons, so 
2s to confer a right by birth upon the son's male issue. This 
will enable the grandson to claim a partition of his share from 
the property inherited by the son. By explana^on to section 
i4 of the Hindu Succession Act, 1936, property inherited by a 
daughter is taken by her absolutely and thus is not answer* 
Able for any such daint by her own issues. This will act to 
the prqudice of the male heirs in Class I of the Schedule to 
the esAConent. Ccaopaiable instances of possible ambiguity 
in chis statute include that while UJtdei the general Hindu 
law a subsequently born evftus son is entitled to a greater 
share than the adopted son in case U coa^^tive successiom 
the Act is not dear wheih^ the privilege is aboij^ed and 
the Hindu Adoption and Maintenance Act, 1956, appears to 
leave much unsettled. 

Undoubtedly the Act makes no distinction between the 
eon and the daughter in matter of right to Inherit, yec it has 
resulted in perhaps unf^seen alteiaiious in the positions of 
ihe daughter. Before the passing of the Act, when a man died 
inter ute leavir^ a widow and a daughter, a widow got a life 
interest in the property and the dav^hter would succeed to his 
<5tate on the death o( the widow. Now under the Hindu 
Succession Act, 1956, both the widow and the daughter would 
eucceed to hi$ estate and each would take half a share. Buc 
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.s«ciiou 14 provides Out any property possessed by a female 
Hindu, whether acquired before or after the commencement 
.of the Act, shall be held by her aa full owner. The female 
Hindu thus acquires an absedute interest in the property 
possessed by her and the widow has the power to give or sell 
the property co whomsoever she likes. The natural tendency 
•of a widow would be to defeat the interest of her step- 
daughter by gifting the entire estate of the deceased in favour 
.of her own brother or sister. 

Developments of this character must be awaited. No 
•doubt Pailiament will react to ihem in time. In the mean* 
'While it is hoped that this discussion of the Hindu woman’s 
•estate will clarify the suce of the law whscb still applies to many 
transactions and which Parliament, it seems, aimed to abandon 
in June, 1956. 


NOTE 

i It was, doobllsss* p«r uwania CStsogls O.J. la Dagda S«]q vs. NamdM, 
■ gg Bom. lX.B. 513 siid tbsfr "Siado wotqaq's Estate*’ raj 'oakaona whors* 
I as ** Hindu Widow's EsUte" was to correct sxpmsioa. 
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